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Abstract  of  Decisions  Rendered. 


Arranged  by  OMpman,  Dewey  &  Hawes,  Attorneys,  Detroit. 


CRIMINAL  LAW  — BURNING 
BUILDING  WITH  INTENT  TO 
DEFRAUD  INSURANCE  CO.— 
CONSPIRACY— EVIDENCE— 
CROSS-EX  AMIN  ATION— 
IMPEACHMENT- 
CHARACTER. 


STATEMENT. 

TTm.  Hamilton  vs.  the  People.  Error  to 
Calhoun  Circuit.  Opinion  by  Campbell,  J.  : 

This  case  was  tried  separately  under  the 
same  information  as  that  of 'I'homas  W.  Ham- 
ilmn,  and  was  arsued  in  connection  with  it, 
and  many  of  the  points  raised  are  identical  in 
the  two  cases. 

The  proof,  as  in  that  case,  depended  chiefly 
on  the  testimony  ot  Wi  liam  Fuller,  one  of 
the  defendants  below,  who  turned  State’s  evi¬ 
dence.  He  had  sworn  to  a  conversation  with 
Thomas  and  William  Hamilton  in  regard  to 
getting  up  a  dance,  and  during  its  progress 
having  a  light  put  where  it  would,  after 
I  burning  down,  reach  combustibles  in  the 
barn.  Re  was  then  asked  whether  he  had  any 
conversation  with  James  Hamilton  on  the  day 
of  the  fire  in  a  certain  field.  The  question 
was  objected  to  on  the  ground  that  he  had 
not  been  present  or  taken  part  in  the  con¬ 
spiracy,  if  there  had  been  one.  The  court 
overruled  the  objection,  and  Fuller  testi- 
tied  to  a  remark  concerning  the  dance  in  a 


field  where  one  Daniel  Patchin  was  present, 
to  the  ettect  that  it  was  not  desirable  to  have 
Patchin  at  the  dance  because  he  could  not 
keep  his  mouth  shut ;  and  that  James  made 
him  beiieve  there  were  turkeys  in  another 
field  near  by  and  induced  him  to  go  there, 

OPINION. 

Held,  That  there  was  no  force  in  this  testi¬ 
mony  to  make  out  a  conspiracy,  but  the  ob¬ 
jection  went  to  the  question  and  not  merely 
to  the  answer  ;  and  that  as  the  case  then 
stood  the  question  was  objectionable  without 
at  least  an  assurance  that  the  evidence 
sought  was  intended  to  connect  James  with  the 
others.  No  such  assurance  being  given  the 
ruling  Was  erroneous  as  tending  to  make  the 
defendant  on  trial  chargeable  with  the  con¬ 
duct  of  an  entire  stranger  to  the  plot,  if  there 
was  a  plot. 

Fuller  was  asked  on  cross-examination 
whether  he  had  not  told  one  Gleason  that  he 
had  pleaded  guilty  and  that  he  would  not  go 
to  State  Prison  alone  or  that  he  would  have 
company,  but  the  court  ruled  out  the  ques¬ 
tion. 

Held,  That  this  was  erroneous  :  it  was 
proper  cross-examination  and  material,  as  it 
could  only  refer  to  his  co-defendants. 

Thomas  Mulvany  testified  to  some  difficul¬ 
ties  between  the  Hamiltons  and  his  father  in¬ 
volving  a  law  suit  and  a  fight  or  squabble. 
The  court  refused  to  permit  him  to  be  asked 
whether  he  had  become  interested  in  those 
things. 


Buy  none  but  Riclimonds  &  Backns’  Legal  Forms. 


I 


^slc  yom*  StatioiiOi'  loi*  13ciiiii®osi  Oo.’s  TVotni*^' 


2 


i3@“  All  long  Forms  are  made  in  legal  Cap  form.  Ko  Old  Forms  or  Old  Stock  to  work  off.“^ 


Held,  That  the  question  was  pertinent  as 
bearing  on  his  bias  and  should  have  been  ad¬ 
mitted. 

He  was  not  allowed  to  be  questioned  as  to 
his  statement  that  “  if  v/e  have  not  got  proof 
enough  to  send  the  Hamiltons  to  State  Prison 
we  can  get  it.” 

^  Held,  That  this  was  erroneous  for  the 
pM  same  reason. 

Cl  Fuller  vtas  asked  on  cross-examination  if 
he  had  not  previously  made  a  written  state- 
iS  ment  then  shown  to  them,  and  swore  he  did 
not  remember  it.  but  admitted  it  hsd  his  sig¬ 
nature.  The  court  refused  to  allow  any  por¬ 
tion  ot  the  paper  to  be  read  except  a  few  de¬ 
tached  sentences  on  the  ground  that  it  was 
an  unwarrantable  mode  of  assaulting  private 
character.  There  vvas  full  and  positive  proof 
that  Fuller  had  dictated  the  contents  of  the 
statement,  and  it  was  a  full  and  circumstan¬ 
tial  account  of  how  he  claimed  to  have  been 
led  to  make  a  statement  for  the  prosecution 
and  a  denial  of  the  truth  of  the  facts  which 
would  charge  the  Hamiltons. 

Held,  That  the  exclusion  of  this  testimony 
was  erroneous.  It  was  all  relevant  to  the 
subject  ot  impeachment  and  one  continuous 
and  single  narrative,  which,  if  true,  or  if 
given  whether  true  or  not,  must  have  en¬ 
tirely  destroyed  the  credit  of  the  witness,  and 
nearly  the  whole  force  was  destroyed  by 
allowing  it  to  be  shorn  of  the  explanations. 
A  party  attempting  to  attack  a  witness  as  false, 
and  to  show  his  falsehood  by  his  self-contra¬ 
dictions,  cannot  be  deprived  of  a  right  essen¬ 
tial  to  his  own  safety  by  any  considerations 
of  delicacy  to  others  which  will  stifle  truth. 
He  could  not  be  asked  whether  he  made  par¬ 
ticular  statements  contained  in  the  written 
statement,  but  when  identified  the  writing 
must  be  put  in  as  a  whole  and  must  speak  lor 
itself. 

Held,  further.  That  the  charge  concerning 
testimony  of  good  character  was  contrary  to 
the  rule  laid  down  in  People  vs.  Garbell,  17 
Mich.,  26.  Such  testimony  is  always  admis¬ 
sible. 

Judgment  reversed  and  new  trial  granted. 


CHANCERY  —'FORECLOSURE  — 
NOTICE-FRAUD— ELEC¬ 
TION— ESTOPPEL. 


Freeman  Sloan  vs.  'VFilliam  H.  Holcomb  et 
al.  Appeal  in  chancery  from  Ionia  Circuit. 
Opinion  by  Graves,  Ch.  J. : 

STATEMENT. 

This  is  a  foreclosure  bill.  On  February  5, 
1865,  complainant  sold  to  Jesse  Holcomb, 
lather  of  defendants,  the  land  in  question, 
taking  back  a  mortgage  and  note  for  the  pur¬ 
chase  price.  Complainant’s  wife,  on  the  day 
of  sale  and  before  the  mortgage  had  been  re¬ 
corded,  in  a  momentary  pique  against  her 
husband  burned  the  mortgage.  Complainant 
at  once  informed  Jesse  Holcomb  ot  this  and 
they  talked  about  making  a  new  one,  but  they 


never  did.  Jesse  Holcomb  afterward  coi 
veyed  the  lands  to  defendant,  William  H 
comb,  and  subsequently  paid  $1,000  on  tlf 
debt,  and  interest  to  February  6,  1869.  Jesf 
Holcomb  having  died  and  an  administrate 
having  been  appointed  on  his  estate,  the  coij 
plainsnt,  after  unsuccessful  eflorts  to  get  dj 
fendants  to  secure  the  debt  by  mortgag| 
commenced  a  foreclosure  in  equity  againi 
the  administrator  and  the  above  defendant 
After  service  ot  process  and  consultati(| 
with  counsel  an  arrangement  was  eflected 
which  the  foreclosure  was  discontinued,  t 
complainant  turned  the  note  over  to  defeni 
ant,  William,  and  deienaants  gave  their  no' 
secured  by  their  mortgage  upon  the  land,  l| 
the  balance  due  on  the  old  deot  and  costs  f 
the  foreclosure.  This  arrangement  was  map 
at  the  county  seat,  and  after  deliberation  aft 
consultaiion  with  counsel.  Defendant,  W| 
liam,  had  the  amount  of  the  balance  due 
the  old  debt  allowed  as  a  claim  in  his  la 
against  his  father’s  estate.  Afterwards,  a 
after  his  mortgage  fell  due,  he  sought 
rescind  this  arrangement  with  complalna 
tendering  him  back  the  old  note  w 
an  assignment  of  the  claim  allowed 


as 


the  estate,  and  demanding  a  release  ot  ti 
mortgage.  Thereupon  complainant  brcug 
this  foreclosure  suit.  Defendants  answer 
setting  up  the  purchase  by  William  of 
father,  and  that  it  was  without  notice  of  tlTL^ 
unrecorded  mortgage  ;  that  their  mortgajjJ^^ 
was  procured  of  them  by  fraudulent  rep|ir, 
sentations;  that  the  former  mortgage  hj'" 
been  recorded  and  was  still  subsisting 
held  by  complainant;  that  no  part  ot  it  hii[“' 
been  paid,  and  that  if  not  paid  it  would  t  ' 
immetlia.ely  foreclosed.  Defendants  al),„ 
filed  a  cross  bill  setting  up  the  sat 
matters,  and  praying  to  have 
mortgage  and  note  delivered  up 
canceled.  The  complainant  answered 
cross-bill  denying  the  fraud.  The  court  belJ 
decreed  for  the  complainant  in  the  foreclosJ) 


suit,  and  dismissed  the  cross-bill  and  defei 


ants  appealed. 

OPINION. 

Held,  That  several  of  the  imputed  misr^ij 
resentations  relied  upon  to  defeat  ihe  moHu 
gage  were  immaterial  and  that  none  of  thAg 
that  are  material  are  satisfactorily  prov^ 
that  defendant  William  Holcomb  had  notjj 
of  the  incumbrance  when  he  bought,  and  th 
complainant  has  made  out  his  case  by  a  clJ 
preponderance  of  evidence  and  is  entitledjt^jji 
the  relief  prayed.  .j| 

Held,  further ,  That  even  if  the  complainp' 
was  guilty  ot  the  fraud  imputed  to  him  it  v* 
incumbent  on  defendant  on  discovery  of 
fraud  to  elect  either  to  afiirm  the  arrangem^ 
he  had  maue  with  complainant  or  to  rescq 


having  deliberately  prosecuted  ihe  cls' 
against  his  father’s  estate  tofallowance  in 
own  favor,  notwithstanding  his  discove 
according  to  his  own  testimony,  within  a  f 
minutes  after  the  arrangement  was  cc 
pleted,  ot  the  alleged  frauds,  this  action 
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his  part  was  an  election  on  bis  part  to  affirm 
the  transaction  such  as  would  preclude  iiim 
'from  again  exercising  another  election  of  a 
'cbovacter  to  stultify  his  first  one. 

I  Decrees  affirmed,  with  costs. 

I  - .  mna  - - 

;  APPEAIi-CHANCERY-PEE-EMP- 
i  TIOW— TITLE— IDEM  SONATAS— 

’  NATURALIZATIOII— CITIZEN 
!  —ESTOPPEL— PATENT. 


5  Samuel  Boyce  vs.  William  Dauz.  Appeal 
tin  cbancery  from  Wayne  Circuit.  Opinion 
,jiay  Cooley,  J. : 

a  STATEMENT. 

^  This  is  a  bill  to  nave  a  certain  parcel  of  land 
-'vbicti  has  been  patented  by  the  United  States 
1  0  the  defendant  decreed  to  be  equitably  the 
“broperty  of  the  complainant,  and  to  be  held 
'by  delendant  in  trust  for  him. 

Complainant  went  upon  the  premises,  which 
be  found  unoccupied,  sometime  in  February, 
8o7.  The  land  then  belonged  to  the  United 
States,  and  wa^  subject  to  pre-emption  settle- 
aent,  and  complainant  was  in  all  respects 
'iiualitied  to  make  such  a  settlement,  except 
7®nat.  being  of  foreign  birth,  he  had  not 
''became  naturalized  or  declared  his  Intentions 
to  do.  On  March  5,  1857,  however,  be  de- 
•llared  his  intentions  in  due  form,  but  in  the 
3*l;ame  of  Samuel  Bice,  which  he  seems  some- 
fijiines  to  have  gone  by.  On  the  same  day  he 
his  pre-emption  claim  to  this  land.  With- 
i*®.!  the  same  month  he  completed  a  log  bouse 
4  0  it  and  took  his  father  and  mother  to  live 
1  with  him  on  it.  March  3,  1857,  defendant 
'[filtered  the  same  land  at  the  Land  Office,  hav- 
'''jotioe  of  complainant’s  occupation  and 
'Maim.  March  1,  1858,  complainant  paid  for 
'lisland,  having  previously  furnished  the 
Proofs  to  the  satitfaction  of  the  Register  and 
wMeceiver  of  his  right  as  a  pre-emptioner.  A 
""■luDlicats  in  evidence  of  his  right  to  a  patent 
'"lias  then  issued  to  him.  October  18, 1858, 
le  Commissioner  of  the  Land  Office  wrote  to 
le  Register  and  receiver  that  complainant’s 
-re  roois  were  defective  on  certain  points  sped 
no  ed,  and  that  additional  evidence  must  b; 
ISO  reduced.  This  letter  complainant  claims 
i)ie  'as  never  brought  to  his  notice,  and  there  is 
ooi!  B  showing  that  it  was.  Three  year.s  later 
Jil  le  entry  of  the  defendant  was  canceled  by 
1  tie  le  Commissioner,  but  on  Jlay  5,  1862,  the 
-led  ommissioner  wrote  the  Register  and  receiver 
lat  “it  appears  when  Mr.  Boyce  made  his 
ilintry,  March  1,  1858,  William  Dauz  was 
111*  inatting  on  this  lanu  and  that  he  was.  in 
oil  ct,  the  tirst  seller,”  and  that  Dauz's  entry 
eie  as  unadvisedly  canceled;  that  his  proofs 
ijiciid  standing  at  the  office  justiiied  his  rein- 
i-iaatement,  and  that  Boyce’s  entry  was  accord- 
■  gly  canceled.  This  statement  as  to  Dauz’s 
■ior  possession  was  dearly  a  mistake, 
ily  10,  1862,  defendant  received  a 

jlfitent  ol  the  land,  but  the  complainant  had 
4l  along  continued  in  possession  and  had 
ade  valuable  improvements. 


OPINION. 

Held,  That  complainant  is  entitled  on  these 
facts  to  the  relief  prayed,  unless  his  failure  to 
comply  with  some  requirements  of  the  pre¬ 
emption  laws  preclude  him  from  their 
benefit. 

The  defects  suggested  are  as  follows: 

1.  The  discrepancy  between  the  claims  made 
use  of  in  declaring  his  intentions,  and  that 
in  which  he  made  his  entry  and  brings  this 
suit. 

Held,  That  this  is  a  question  of  identity, 
which  is  established  sufficiently  by  the  evi¬ 
dence.  Whether  the  two  names  as  commonly 
pronounced,  especially  by  foreigners,  are  not 
sufficiently  identical  in  sound  to  make  the 
rule  of  ideyn  sonans  applicable  need  not  be 
discussed  therefore. 

2.  That  the  complainant  never  became  a 
citizen,  and  his  failure  to  ta’se  all  the  steps 
necessary  to  that  end  is  claimed  to  be  in  con¬ 
travention  of  the  pre-emption  laws,  and  de¬ 
prives  him  of  all  claim  upon  the  equitable 
consideration  of  the  court. 

Held,  That  as  the  pre-emption  laws 
in  terms  confer  rights  upon  those  who 
are  citizens  or  declare  their  intentions 
to  become  such  who  occupy  the  land  and 
make  the  necessary  proofs  and  payment,  no 
officer  or  court  has  any  authority  to  add  fur¬ 
ther  conditions.  But  aside  from  this,  by- 
force  of  our  Constitution  and  laws  the  com¬ 
plainant  by  his  declaration  of  intention  and 
subsequent  residence  in  the  State  became  en¬ 
titled  to  exercise  the  elective  franchise  and  to 
hold  office,  and  w.as  vested  with  nearly  all 
the  rights  and  privileges  of  a  naturalized  cit¬ 
izen,  and  the  inference  is  not  unreasonable 
that  the  pre-emption  laws  have  haa  the  State 
laws  in  view,  and  it  was  not  deemed  impor¬ 
tant  or  politic  to  require  more  than  was  re¬ 
quired  to  make  them  citizens  of  some  of  the 
State  and  participants  in  Congressional  and 
other  elections. 

3.  That  he  did  not  perfect  his  right  by  pay¬ 
ment  within  twelve  months  alter  his  settle¬ 
ment. 

Held,  That  as  the  proofs  showed  that  he 
did  make  payment  within  twelve  months  af¬ 
ter  he  had  declared  his  intentions  to  become 
a  citizen  ,and  he  could  not  tile  his  claim  of 
pre-emption  or  claim  any  benefit  under  the 
act  before  doing  that,  it  results  that  the  de¬ 
fect  in  his  right  in  this  regard  must  be  either, 
first,  that  he  was  in  possession  before  he  was 
competent  to  make  a  preemption  claim  ; 
or,  second,  that  in  his  claim  he  stated 
that  “on  the  20th  day  of  February,  1857,  he 
settled  and  improved”  the  land  and  is  conse¬ 
quently  estopped  from  now  claiming  it  to  be 
any  later  day  ;  and  neither  of  these  are  tena¬ 
ble.  The  case  of  the  complainant  appears  to 
be  made  out. 

But  the  fact  still  remains  that  the  Register 
and  receiver  have  accepted  the  proofs  fur¬ 
nished  as  satisfactory  and  have  taken  com¬ 
plainant’s  money  and  issued  the  usual  dupli¬ 
cate,  which  presents  the  question  whether 
their  conclusions  are  not  binding  upon  this 
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court,  even  thouffh  it  regarded  them  as  erro¬ 
neous.  These  ofti;jers  act  judicially  in  pass¬ 
ing  upon  the  proofs.  The  action  of  the  Com¬ 
missioner  in  reviewing  and  reversing  their 
determination  is  of  questionable  authority  ; 
it  was  not  oniy  entirely  ex  parte,  but  also 
founded  upon  a  mistake  of  facts,  and  contrary 
to  the  first  principles  of  right. 

Held,  further,  That  a  court  of  equity  may 
in  a  proper  ease  adjudge  the  patentee  to  hold 
as  trustee  for  one  having  greater  equities  ; 
and  ihat  the  complainant  has  not  lost  his 
rights  through  delay  in  asserting  them  ;  he 
has  all  the  time  been  in  the  enjoyaiei.t  of  his 
property  and  was,  therefore,  not  called  upon 
to  exercise  the  same  diligence  which  might 
be  required  of  one  who  has  been  kept  out  of 
the  rights  he  claimed,  and  there  is  no  showing 
of  injury  to  the  defendant  from  the  delay. 

Decree  affirmed  with  costs. 


EJECTMENT  —  EXECUTION 
SALE  —  REDEMPTION  — 
WAIVER— STATUTE 
OF  FRAUDS. 


.John  L.  Whiting  et  al.  vs. Milton  II  Butler. 
Error  to  Wayne  Circuit.  Opinions  by  Cooley, 
J.,  Campell,  J.,  and  Graves,  Ch.  J. : 

STATEMENT. 

This  was  ejectment  by  defendant  in  error, 
who  claimed  under  an  execution  sale. 

In  October,  1865,  Theodore  J.  Campau 
was  the  ov/ner  of  an  undivided  ninth 
interest  in  the  lots  in  question.  Jan¬ 
uary  15,  1866,  Godfrey,  Dean  &  Co. 

caused  an  execution  issued  on  a  judg¬ 
ment  in  their  favor  to  be  levied  on  that  in'er- 
est  and  a  sale  to  be  made  on  March  24,  1866. 
Butler  claims  under  this  sale  and  received  a 
sherili’s  deed  as  assignee  of  the  purchasers  on 
June  29,  1867.  The  regularity  of  the  pro¬ 
ceedings  is  not  disputed.  Partition  was  after¬ 
wards  made  amoag  the  Campau  heirs,  and  the 
parcel  in  controversy  in  this  suit  was  setoff 
in  severalty  to  Daniel  Campau,  who  now  oc¬ 
cupies  the  same  by  his  tenant,  John  L.  Whit¬ 
ing. 

Prior  to  the  Godfrey,  Dean  &  Co.  judgment 
one  Edward  A.  urury  had  caused  an  execu¬ 
tion  on  a  judgement  in  his  favor,  against 
Theodore  j.  Campau,  to  be  levied  upon  the 
same  property  and  a  sale  made  December  28, 
1865,  at  which  he  became  the  purchaser.  No 
redemption  was  made  from  this  sale  within 
the  time  allowed  by  statute,  either  by  the  ex- 
eciuion  debtor  or  any  of  his  creditors. 

On  March  29,  1867,  the  i»eiister  of  Deeds 
received  from  some  one,  and  all  the  evidence 
tends  to  show  it  was  Theodore  J.  Campau, 
the  amount  of  Drury’s  bid  and  interest  and 
made  an  indorsement  upon  the  certificate  of 
sale  as  follows :  “Canceled  by  pay¬ 
ment  in  full  of  principal,  interest  and  costs, 
amounting  to  ®516  15,  which  payment  and 
cancelation  is  by  order  of  Ed  ward  A.  Drury, 


March  17,  1867.  William  E.  Warner,  llegis- 
ter.” 


On  the  next  day  Drury  indorsed  on  the 
same  certilieate  the  following  :  “Rsccived 
of  William  E.  Warner,  B.egi-ter  of  Deeds, 
$511  in  full  of  this  certificate.  Detroit,  Marcn 
28,  1867.  Edward  A.  Drury i’ 

On  June  15.  1872,  Drury  '  quit  claimed  U 
Theodore  J.  Campau,  and  on  October  12, 18721 
the  Sheriff  executed  to  the  latter  a  sheriff' 
deed,  as  assignee  of  Drury’s  rights  as  purchaj 
ser  at  the  execution  sale. 

The  only  question  in  the  case  was  whetheil 
these  proceedings  under  the  Drury  executio 
operated  to  defeat  the  force  and  effect  of  th 
sale  and  deed,  under  the  other  execution,  s 
as  to  be  a  legitimate  defense  to  this  suit  i 
ejectment. 

OPINION. 

There  are  three  opinions  filed :  One  b 
Cooley,  J.,  with  whom  Christianey  concur; 
holding  that  the  action  of  Drury  in  accep| 
ing  the  mon^y  and  treating  it  as  a  redemptiOi 
and  cancelment  of  the  execution  sa 
operated  as  a.s  a  waiver  of  all  advantage  fro 
the  lap.se  of  time,  and  of  his  claim  to  a  she: 
id’s  deed  by  virtue  of  his  purchase  at  the  e 
ecution  sale,  and  precluded  him  from  tran 
ferring  rights  under  it,  even  though  t 
parties  benefited  by  such  cancelment  had  n| 
equities  to  insist  upon  the  benefit;  and  th 
the  judgement  should  therefore  be  affirme' 
with  costs. 

Campbell,  J.,  delivered  a  dissenting  opiorj 
ion,  holding  that  the  statute  of  fraud 
applied  to  the  case  and  that  the  title  or  ttj 
right  to  demand  a  sheriff's  deed,  which  a 
crued  to  Drury  upon  the  expiration  of  ttj 
statutory  period  of  redemption,  was  an  i 
terest  in  lands  which  could  only  pass 
deed  or  conveyance  in  writing;  and  that 
retained  that  right  until  he  assigned  it  I 
deed  to  Campau  ;  and  that  the  sheriff’s  de  " 
to  the  latter  made  his  title  legal  in  form,  ar; 
being  anterior  in  effect  it  should  prev ' 
against  the  one  to  Butler. 

Graves,  Ch.  J.,  also  delivered  a  dissentii 
opinion,  arriving  at  the  same  result  throuf 
a  different  course  of  reasoning. 


CHANCERY  -  FORECLOSURE 
BONA  FIDE  PURCHASER- 
NEGOTIABLE  PAPER. 


Henry  P.  Hull  vs.  Alfred  Swarthout  «>t 
Appeal  in  chancery  from  Ionia  Circuit.  Op!| 
ion  by  Cooley,  J. : 

STATEMENT. 

This  is  a  bill  to  foreclosn  a  mortgage  givi 
by  defendants  to  Albert  Van  VIeck  to  sect] 
the  pavment  of  a  note  for  $1,500  payable 
Van  VIeck  or  order  on  or  before  May  1| 
1871,  and  another  tor  $790  payable  in  lil 
manner  on  or  before  December  1st,  1871,  bej 
dated  January  24th,  1871,  and  givI 

for  purchase  money  of  the  mol 
gaged  premises.  The  land  bad  pre 

ously  belonged  to  one  Porter,  who  deed! 
it  to  Van  VIeck  on  some  parol  understandiil 
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aa  he  claims  that  it  was  to  be  held  for  him. 
Dpfendants  purchased  the  land  when  it  was 
covered  with  snow,  negotiating  mainly  with 
Porter,  but  not,  so  far  as  appears,  being  then 
informed  that  Porter  was  the  real  party  in 
interest.  They  paid  ^3.j0  down,  and  claim 
that  certain  representations  made  to  them  re- 
f'arding  the  quality  of  the  land  were  false. 
When  the  fl.500  note  fell  due  Van  Yleck 
called  upon  defendants  for  payment,  and  they 
then  told  him  they  had  been  deceived  in  the 
purchase,  and  negotiations  were  then  had  be¬ 
tween  them  and  Porter  and  V«n  Vleck, 
wherein  Van  Vleck  spoke  of  the  f 1  500  note  as 
hts,  and  Porter  of  the  other  as  his ;  and  it  was 
finally  agreed  that  |)300  shonla  be  allowed 
defendants  to  apply  on  the  fT90  note,  Porter 
claiming  that  he  agreed  to  make  them  a  present 
of  it  and  defendants  that  it  was  allowed  as 
damages  for  the  misrenresentations.  Van 
Vleck  gave  a  receipt  for  foOO  to  apply  on  said 
note,  but  it  was  never  indorsed  on  it. 
Defendants  paid  $1,317  on  the  larger  note, 
and  afterwards  paid  the  smaller  note  in  full 
to  oomolainant.  This  suit  is  brought  to  fore¬ 
close  for  the  small  balance  unpaid  on  the 
larger  note.  The  bill  sets  forth  an  assignment 
hv"  Van  Vleck  to  complainant  on  November 
29,  1871,  and  there  was  no  showing  of  any 
prior  transfer  of  either  of  the  notes. 

OPINION. 

Held,  That  no  one  was  in  a  position  to 
claim  as  a  bona  fide  purchaser  at  the  time  of 
the  interview  between  Porter,  Van 

Vleck  and  defendants,  and  that  under 
the  circumstances  it  will  be  pre¬ 

sumed  that  there  was  no  trans¬ 
fer  and  that  whatever  equitable  right  in  the 
land  or  the  notes  Porter  ever  had  he  bad  held 
bv  mere  understanding  between  himself  and 
Van  Vleck  in  which  third  parties  dealing 
with  either  or  both  of  thsm  could  have  no 
concern,  since  VanVleck,  by  beingheld  outas 
owner,  was  authorized  to  deal  as  such  with 
third  parties.  If  complainant  bought  in  good 
la'th  he  might  collect  the  whole  of  the  smaller 
note,  because  it  was  not  due  when  he  pur¬ 
chased  ;  but  the  whole  debt  in  the  hands  ot 
Van  Vleck  and  Porter  was  subject  to  an 
abatement  of  $300,  which  both  had  agreed 
should  be  applied  on  the  smaller  note,  but 
which  had  never  been  so  apniied  in  fact. 
Porter  ought  to  have  indorsed  it,  on  his  own 
!  showing,  and  Van  VlecK  could  not  have  en- 
'  forced  the  notes  and  mortgage  except  subject 
to  the  decision,  and  consequently  could  not 
transter  any  greater  right  to  complainant 
\  as  to  that  portion  of  the  debt  which  was 
'  already  past  due;  when  be  transferred  the 
'  notes  and  mortgage  as  on  demand  he  trans¬ 
ferred  them  subject  to  this  equity  and 
although  the  whole  amount  of  this  equity 
I  cannot  be  protected  as  again-^t  complainant,  it 
will  be,  as  to  the  amount  apparently  due  on 
'  the  first  note. 

There  is  nothing,  however,  in  this  record 
except  the  recital  in  the  assignment  to  show 
that  complainant  ever  paid  value  for  the 


notes  and  mortgage,  or  that  they  were  actual¬ 
ly  transferred  and  delivered  to  him  before  the 
second  note  fell  due,  or  that  they  were  ever 
indorsed  to  him  at  all,  and  consequently  be  is 
in  no  Dosition  to  Insist  upon  the  rights  of  .a 
bona  tide  bolder  of  negotiable  paper  under 
anv  circumstances. 

Held,  further,  That  whether  any  misrepre¬ 
sentations  were  made  as  claimed  or  not  is  im¬ 
material,  since  it  is  enough  that  there  was 
a  dispute  between  the  parties  on  the  subject 
that  a  claim  was  made  by  defendants  appa¬ 
rently  in  good  faith,  which  the  other  patties 
compromised  with  them. 

Decree  reversed  with  costs  of  both  courts, 
and  the  bill  dismissed. 


JUSTICEI  COURT— ADJOURN¬ 
MENTS  OF— WHEN  DISCRE¬ 
TIONARY-ABUSE  OP  DIS¬ 
CRETION  IN  DENYING 
ADJOURNMENT  ON 
PROPER  SHOWING 
REVIEWED. 


William  Mercer  vs.  The  Lowell  National 
Bank.  Error  to  Kent  Circuit.  Opinion  by 
Christiaucy,  J. : 

STATEMENT. 

This  is  attachment  brought  by  defendant  in 
error  before  a  justice.  Oa  return  day  of  pro¬ 
cess  parties  appeared  and  pleadings  were  put 
in  and  the  cau=e  was  adjourned  four  days,  un¬ 
til  July  2utb,  1873.  Before  the  return  day  of 
the  process  Mercer  had  made  application  to 
Circuit  Court  Commissioner  of  the  county  at 
Grand  Ripids  for  a  dissolution  of  the  attach¬ 
ment,  and  hearing  was  granted  for  July  22  I, 
but  was  on  that  day,  at  request  of  plainititl  in 
artaebment,  adjourned  to  August  1st,  at  9 
oVIock,  a.  m.  On  July  25th  partie.s  appeared 
before  justice  ard  defendant  apniied  for  an 
adjournment  for  two  weeks,  making 
a  snowing  by  aiiidavit.  The  justice  refused  ibe 
adjournment  for  the  time  asked,  but  artj  inrned 
the  case  t>  August  1st,  at,  9  o’clock 
a.  m.  The  justice  was  notified  of  the 
fact  that  the  application  for  dissolu¬ 
tion  was  to  be  heard  at  that  hour  at  a 
considerable  distance  in  another  and  not  even 
adjoining  township,  and  that  defendant  could 
not  attend  to  try  the  cause  at  that  hour  be¬ 
cause  of  that  bearing.  On  August  1st  de- 
fenilant  was  present  before  the  Commissioner 
at  Grand  Rapids,  and  his  attorney  appeared 
before  the  justice  and  moved  for  an  adjourn¬ 
ment  of  three  weeks  on  an  aiiidavit  setting 
forth  the  facts  as  to  the  hour  of  hearing  be¬ 
fore  the  Commissioner,  and  the  necessity  of 
defendant’s  presence  at  that  hearing,  'the 
presence  of  several  material  witnesses  at  that 
hearing  who  were  also  material  witnes-es 
on  the  trial  before  the  justice, and  that  defend¬ 
ant  himself  was  a  material  witness 
on  the  trial  ot  facts  which  could  not  be  proved 
by  any  one  else.  In  opposition  to  this  plain- 
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tiirs  attorcey  maf^e  a  eounfer  afddavit,  stating 
aming  o'her  toings  tUat  cn  the  ahj lurntnenr 
on  July  ‘25  h  ‘'there  was  no  showing  by  ajji- 
(Invit  or  any  other  legal  //irt/iwer,  iaforimua 
the  court  at  that  time  chat  there  was  any  rea¬ 
son  why  said  suit  should  not  be  adj  )urned  to 
this  1st  of  August.”chus  by  implication  ad¬ 
mitting  all  delendant  bad  stated  in  his  affida¬ 
vit  as  to  the  information  given  to  the  justice 
in  that  regard.  Tne  adjournment  being  de¬ 
nied,  defendant’s  attorney  abandoned  the 
cause,  and  the  justice  rendered  judgment 
against  defendant,  which  was  removed  to  the 
Cinuit  by  certiorari  and  there  affirmed,  and 
is  now  brought  here  on  error. 

It  is  claimed  that  as  there  bad  been  one  ad¬ 
journment  before  the  (juestiou  of  adjuirn- 
ment,  both  on  July  25, b  and  on  August  1st, 
was  one  of  discretion,  and  that  the  action  oi 
the  justice  cannot  be,  reversed  except  on  a 
clear  showing  of  abuse  of  discretion;  and 
that  only  the  relusal  to  adjourn  on  August 
1st  can  tie  reviewed,  as  tbe  error  assigned  re¬ 
lates  only  to  the  relusal  to  grant  tne  adjourn¬ 
ment  asked  on  chat  day.  an  .  the  decision  of 
the  court  below  in  hoioing  that  refusal  legal 
and  Valid  ;  and  that  such  refusal  was  not 
error,  because  there  was  no  showing  on  that 
application  cl  diiigence  to  procure  the  at¬ 
tendance  of  witnesses. 

OPINTOX. 

Held.  That  the  wrongful  action  of  th- 
.lUbCice  in  fi.xing  the  adinurnment  for  August 
1-t,  and  refusing  on  that  day  to  adjourt,  are 
inseparably  connectea  and  must  be  con- 
sidereti  together  ;  a,nd  th.at  the  former  created 
the  necessity,  and  therefore  was  a  good  and 
valid  cause  lor  continuance  on  the  later  day. 
The  defendant’s  affidavit  snowed  all  the  dili¬ 
gence  wh’cb  the  nature  of  the  case  required 
or  admitted.  Kut  assuming  that  the  question 
was  one  ol  discretion,  it  satisfactorily  ap¬ 
pears  that  no  such  judicial  discretion  was  ex¬ 
ercised  OP  eiiber  occasion,  but  that  Isis  action 
on  both  oecasioijs,  wnether  the  result  of  ig¬ 
norance  or  from  soni’  other  cause,  was  a  gross 
and  palpable  abuse  of  such  discretion. 

Judgment  of  the  Oircuit  and  of  the  justice 
reversed  with  costs  to  plaintift  in  error  in  this 
court  and  tbs  Circuit  Court,  including  the 
costs  paid  the  justice  on  the  removal  of  the 
cause  iroin  that  court. 


PARTNEESHIP-COWTEACT- 
CONSTEUCTIOJNr  OF. 


.J,)lin  Larkin  et  al.  vs.  Leander  S.  Butter- 
tield  et  al.  Error  to  Superior  Court.  Opin¬ 
ion  iiy  Campbell,  J. : 

STATEMENT. 

Deferdaiits  in  error,  partners  under  the 
st\  Irt  (  f  “  fhe  Detroit  Paper  Company,”  sued 
piainiitfs  in  error  for  the  price 
of  Certain  pi  io  ting  materials  pur- 
cnased  under  a  written  agreement, 
n  hich  provided,  among  oi her  things,  as  fol- 
iowe  :  ‘-Each  of  ihe  said  first  parties  to  be 


I 


held  persoti.iUv  responsible  for  one-fourth  of 
the  said  $1,5U0.” 

The  most  important  question  raised  'S 
whether  defendants  below  iiad  become  liable 
jointly  for  me  purchase  price  namtd. 

OPINION. 

Held,  That  in  cieierminuig  such  a  question,  j 
where  the  contract  is  in  writing,  there  can  bels 
no  teclinical  rule  tor  disposing  of  it;  the  in-ji 
teniinn  of  the  p-arties  must  he  fol¬ 
lowed  ss  it  is  to  be  drawn  from 
the  entire  contract.  The  obvious  meaning  of 
the  clause  in  question  was  to  lis  a  several 
'and  iinjited  liability  to  the  venoors.  The 
contract  seems  to  be  drawn  up  on  the 
same  plan  waii  h  is  oiten  adopted  on  a  more 
general  basis  of  subscription  tor  some  com¬ 
mon  purpose  when  no  subscriber  contem 
plared  any  partnership  or  j'Jrjt  obligation,  biitil 
each  8  wifiiog  to  pay  his  fixed  quota.  Read-|| 
ing  tbe  contract  as  a  whole  it  is  not  open  to 
the  construerion  elaimr  d  by  defendants  in  er¬ 
ror.  There  is  no  joint  undertaking  and  no 
joint  liability.  Each  of  the  signers  is  respon- 
siiile  separately,  and  suit  should  have  been 
brought  on  that  theory,  t’he  other  questions 
raided  need  not  be  considered. 

R ’versed,  with  costs,  and  a  new  tria! 
granted. 

- 


CHAWeSEY—  MORTGAGE  - 
FRAUD  —  COI^SID- 
ERATIOM. 


John  Miz'jer  vs.  Philip  Kussell  et  al.  Ap, 
peal  in  cnancery  from  Muskegon  Circuit. 
Opinion  by  Campbell,  J. : 

STATEMENT. 

The  bill  in  this  case  was  tiled  to  set  aside 
mortgage  given  to  defendants,  which  the;^ 
were  attempting  to  foreclose.  Complainan 
claims  that  the  mortgage  was  given  in  con 
sideration  of  goods  to  he  advanced. 

In  November*  1866,  complainant  was  i 
Caic.ago  desirous  of  purchasing  goods  fro 
delendants,  of  whom  he  had  before  bough 
and  to  whom  he  was  owing  about  ®900,  which 
was  not  then  due.  Tae  .subject  of  makiniAi 
further  sales  on  credit  was  discussed  and  iW; 
was  contemplated  they  would  be  made  upon^ 
satisfactory  mortgage  security,  Delendants®:,: 
were  to  send  an  agent  to  Muskegon  to  tak 
such  security  if  satisfa.ctoiy.  But  wbethe 
the  securing  defendants  on  their  existingj 
debts  was  the  only,  or  was  sny,  condition  of 
the  arrangement,  and  whether  defendants! 
were  to  be  bound  to  make  further  sales,  i?l 
disputed.  An  agent  named  Doty  went  to 
Mu'-kegon  and  took  a  chattel  mortgage  for 
Sl.OOO,  reciting  that  it  was  given  to  secure  the 
existing  indebtedness,  and  a  land  mortgage 
for  500  in  ordinary  form  to  secure  a  prom 
issory  note,  payable  in  1867  with  ten  per  cent 
interest.  The  land  mortgaged  was  helc 
by  complainant  under  an  executorv  contrac 
from  one  Sinford,  on  which  SI  000  was  un¬ 
paid.  Sanford  deeded  the  land  to  complain 
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ant,  however,  upon  the  promise  of  sufficient  I 
poods  to  be  rfceiveci  from  defendants  to  pay  j 
the  balance  of  purchase  price.  | 

OPINION.  I 

Held,  That  it  is  plain  defendants  and  their  j 
apent  were  dishonest  in  their  dealina;  with  j 
complainant  and  led  him  into  executing  these  ! 
papers  with  the  design  of  disappointing  him  j 
about  future  sales.  They  knew  that  com-  j 
plainant  understood  he  was  executing  securi- ' 
ty  for  future  dealinss,  and  they  meant  he 
should  so  understand.  The  testimony  pre¬ 
ponderates  in  favor  of  an  express  agreement 
to  that  ettect.  The  chattel  noortgage  was  am¬ 
ple  security  for  the  past  indebtedne-s,  rven  it 
past  due,  and  having  sold  without  any  securi¬ 
ty  in  the  first  place  defendants  had  no  tight 
to  demand  any  and  no  apparent  occasion  to  | 
demand  any.  It  may  be  that  Uoty  and  de-  i 
fendants  by'a  careful  use  of  language  evaded  ] 
in  expressing  in  words  the  agreement  they 
meant  complainant  to  understand  they  were 
making;  but  this  species  of  cunning  will 
avail  them  nothing.  Their  whole  conduct 
and  the  impression  it  was  designed  to  make  | 
roust  determine  their  position.  It  satisfactc-  j 
rily  appears  from  the  facts  of  the  whole  case  | 
the  only  purpose  of  the  land  mortgage  was  to  j 
secure  future  advances.  ; 

Decision  affirmed,  with  costs.  ; 


CRIMINAL  LAW  —  LARCENY  — 
INFORMATION  —  GENERAL  | 

ALLEGATIONS— CONSTI-  | 

TUTIONAL  LAV/.  j 

Herbert  Brown  vs.  The  People  and  Charles  j 
Liboy  vs.  the  People.  Error  to  R“corder’s 
Court.  Two  cases  argued  together.  Opinion  j 
by  Ohristiancy,  J. :  I 

STATEMEXT. 

Plaintiffs  in  error  were  each  convicted  of 
larceny  and  the  questions  raised  relate  to  the 
sufficiencies  of  the  property  alleged  to  be 
stoi<n  in  the  information. 

The  charge  is  of  stealing  of  the  property  of  a 
person  named  a  specified  number  of  dollars 
in  money  of  tbe  value  of”  the  specified  num¬ 
ber  of  dollars,  etc.  It  was  held  in  Merwin  vs. 
Peonle,  26  ilich.,  298,  that  such  a  charge  was 
insufficient  at  common  law  without  an  allega¬ 
tion  of  inability  to  give  a  more  specific  de¬ 
scription,  and  even  in  such  case  it  could  be 
sustained  only  by  proof  of  the  larceny  of  coin 
or  something  made  a  legal  tender  as  money. 
But  our  statute  (Comp.  L  ,  sec.  7930)  pro¬ 
vides:  “In  any  prosecution  tor  larceny  or 
robbery  of  the  money,  bank  notes,  or  promts- 1 
sory  notes  or  bills  of  exchange  of  any  [ 
person,  it  shall  be  sufficient  to  allege  gen- 1 
erally  in  the  indictment  a  larceny  or  I 
robbery  of  money;  and  it  shall  besuffitient 
to  maintain  ihe  charge  in  indictment  that  > 
aiy  money.  Oank  note,  promissory  notes  or: 
bills  of  exchange  were  stolen  or  obtained  by  j 
robbery.” 


It  is  insisted  that  this  statute  is  in  direct 
violation  of  the  provision  of  our  Constitution, 
that  “in  every  criminal  prosecution  tbe 
accused  shall  be  informed  of  the  nature  of 
the  accusatioa.” 

OPINION. 

Held,  That  it  is  not  competent  for  the 
Legislature  to  authorize  any  form  of  charging 
an  cfiinse  which  should  not  inform  the  ac- 
cusea  substantially  of  the  nature  and  char¬ 
acter  of  the  particular  offense  intended  to  be 
proved  against  him,  but  this  provision 
of  the  Constitution  was  not  Intended 
to  prevent  the  Legislature  from  dis¬ 
pensing  with  matters  of  form  only 
in  the  description  of  an  offense  nor  with  any 
degree  of  particularity  or  specification  in  the 
description  which  did  not  give  the  defendant 
any  substantial  and  reli.able  information  of 
the  particular  offense  intended  to  be  proved, 
and  without  which  he  would  receive  tubstac- 
tially  the  same  information.  But  as  under  a 
common  law  form  of  indictment,  when  tbe 
number,  denomination  and  value  of  the  re¬ 
spective  pieces,  bills,  etc.,  are  set  out  as  well 
as  the  aggregate  value,  the  prosecutor  is  nfit 
bound  to  prove  the  number  and  description 
of  all  tbe  pieces  or  bills,  etc.,  but  the  proof  of 
the  larceny  of  any  single  piece  or  bill  of  any 
denomination  alleged  and  of  any  value  what¬ 
ever  will  sustain  tne  indictment,  it  is  difficult 
to  see  how  tbe  defendant  would  derive  more 
reliable  or  substantial  inlorma  ion  as  to  tbe 
nature  of  the  oflense  Intended  to  be  proved 
Irom  the  formal  and  particular  di-cription  of 
a  common  law  indictment  tuan  from  the  gen¬ 
eral  charge  provided  for  by  tbe  statute  in 
question.  AV^hentbe  luestionol  the  consti¬ 
tutional  power  of  the  Legislature  to  provide 
for  a  more  general  furm  of  description  is 
raised  they  will  not  be  held  to  have  exceeded 
their  power,  or  their  enactments  be  adjudged 
void,  unless  it  clearly  appears  that  It  deprives 
the  accused  of  some  real  and  practically  sub¬ 
stantial  benefit  which  the  Constitution  was  in¬ 
tended  to  secure  to  him  or  which  would  have 
been  secured  to  him  at  common  law, 
and  the  defendant  is  not  by  this  statute  de¬ 
prived  of  any  substantial  or  uraetical  infor¬ 
mation  of  the  action  of  the  offense  inteuded 
to  be  proved  which  he  would  derive  from  the 
formal  common  law  indictment,  where  tbe 
property  stolen  consists  of  coin  or  bank  notes, 
or  what  is  generally  used  and  recognized  as 
money  ;  and  the  statute,  therelore,  so  far  as  it 
au' borizes  the  general  description  of  money 
and  bank  notes,  is  valid  ;  and  these  informa¬ 
tions  were  sufficient,  if  sustained  by  proof  of 
the  larceny  of  money  of  any  value,  whether 
coin  or  bank  notes  or  United  States  legal  ten¬ 
der  notes.  Whether  it  was  competent  for 
the  Legislature  to  authorize  the  de- 
scr’ption  as  money,  of  the  promissory 
notes  and  bills  of  exchange  generally , 
orot  those  of  private  individuals  or  parties,  it 
is  unnecessary  to  decide.  The  statute  may  be 
invalid  as  to  those  and  invalid  as  to  coin  and 
paper  usually  known  and  recognized  as 
money.  The  record  discloses  nothing  of 
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the  evidence.  The  only  error  assigned  is  the 
insufliciency  of  the  information.  A.nd  if  this  was 
attempted  to  be  sustained  by  evidence  of  the 
larceny  of  promissory  notes  and  bills  of  ex¬ 
change  it  is  fair  to  presume  an  objection 
would  have  been  taken  and  presented  by  a 
bill  of  exceptions  ;  and  no  such  objection  ap¬ 
pearing  to  have  been  taken  it  must  be  pre¬ 
sumed  no  objectionable  evidence  was  admit¬ 
ted,  and  error  will  not  be  presumed  where 
none  is  affirmatively  shown. 

Judgment  affirmed  in  each  case. 


INSURANCE  POLICY-COUNTER¬ 
SIGNING  OF  —  ESTOPPEL  — 
IDENTITY— EVIDENCE- 
WAIVER— NOTICE. 


flibernia  Insurance  Oompanv  vs.  Eden 
O'Oonnor.  Error  to  Superior  Court  of  De¬ 
troit.  Opinion  by  Cooley,  J. ; 

STATEMENT. 

,  This  was  an  issue  upon  a  policy  of  insur¬ 
ance.  The  agent  of  the  company  delivered 
the  policy  and  renewal  receipt  with  his  name 
written  upon  them,  as  completed  instruments. 
Objection  was  made  that  they  were  not  coun¬ 
tersigned  by  the  agent. 

OPINION. 

Held,  That  neither  the  agent  nor  the  com¬ 
pany  are  at  liberty,  after  such  action,  to  raise 
this  objection. 

Objection  was  taken  growing  out  of  the 
fact  that  the  plaintiff  (defendant  in  error) 
called  herself  ‘‘Connor”  Instead  of  “O’Con¬ 
nor.”  She  was  shown  to  be  known  by  both 
names,  and  in  this  case  contracted  by  the 
name  of  O’Connor. 

Held,  That  the  identity  being  clearly  made 
out,  the  fact  that  she  calls  herself  by  one 
name  instead  of  the  other  is  immaterial. 

Held,  further,  That  there  was  no  error  in 
admitting  evidence  that  neither  the  agent  nor 
the  company  made  objections  to  the  prelimi¬ 
nary  proofs  ol  loss. 

The  proofs  were  furnished  a  few  days  too  late, 
and  they  were  made  out  in  the  name  of 
Ellen  Connor;  but  the  judge’s  flndicg 
shows  that  they  sufficiently  referred  to  and 
identified  the  risk.  The  proofs  were  trans¬ 
mitted  by  the  agent  to  the  company,  and 
neither  the  agent  nor  the  principal  ever  made 
any  objection  to  their  form  or  substance  or  to 
the  time  of  presentation.  It  also  appeared 
that  the  agent  went  on  to  repair  the  lo.t^s  to 
another  building  insured  by  the  same  policy 
and  damaged  by  Ihe  same  fire,  and  that  the 
company  allowed  his  expenditures. 

Held,  That  these  acts  should  preclude  the 
company  from  taking  advantage  of  a  failure 
to  make  the  necessary  preliminary  proofs  in 
the  conditions  annexed  to  the  policy.*  Treat¬ 
ing  the  question  of  waiver  as  one  of  interest, 
the  judge,  sitting  without  a  jury,  was  to  draw 
the  proper  conclusions,  as  he  did. 

Held,  also.  That  if  strict  formal  proofs 


Were  waived,  the  giving  to  the  campany  i 
immediate  notice  of  the  fire,  which  was 
precedent  step,  must  be  regarded  as  waive 
also. 

Judgment  affirmed  with  costs. 


FOREIGN  INSURANCE  CO.-COH 
TRACT  —  TRANSFER  OF 
CAUSES  FROM  STATE 
TO  U.  S.  COURTS  — 
JURISDICTION. 


Home  Insurance  Company  vs.  George  D 
vis  et  al.  Error  to  Manistee  Circuit.  Opi 
ion  by  Campell,  J. : 

STATEMENT. 

The  errors  assigned  all  relate  to  the  refus 
of  the  court  below  to  allow  a  transfer  to  ti 
United  States  Court. 

OPINION. 

Held,  That,  apart  from  the  question  wheth 
the  proceedings  were  in  accordance  with  tl 
terms  of  the  act  of  Congress,  the  point  pi 
sented  is  precisely  the  same  which  arose 
the  case  of  Glen  Falls  Insurance  Company  v 
Judge  of  Jackson  Circuit,  21  Mich.,  5f 
I  The  condition  affixed  by  our  statute  to  ti 
privilege  of  the  company’s  doing  business 
this  State,  that  it  should  submit  itself  to  t 
jurisdiction  of  the  courts  of  the  State,  is 
part  of  every  contract  made  by  the  compai 
in  this  State  as  plainly  as  it  it  were  an  agr« 
ment  to  arbitrate  and  were  inserted 
terms. 

It  Is  claimed  that  the  Supreme  Court 
the  United  States,  in  ihe  ease  of  Railw 
Company  vs.  Whitton,  13,  Wall.,  285,  ha’ 
held  such  a  condition  imperative. 

Held,  That  there  is  no  analogy  betwei 
the  two  cases.  If  a  foreign  corporati 
stood  in  the  right  as  an  individual  that  dec  '1 
ion  would  perhaps  apply;  but  it  does  n< 

It  is  competent  for  any  State  to  prescribe  a  j 
conditions  it  chooses,  within  which  forei 
corporations  must  act  if  they  act  at  all.  T  !. 
cannot  accept  the  authority  and  avoid  t 
conditions.  It  is  not  compelled  to  do  bu' 
ness  unless  it  choses,  and  its  action  is  enti  * 
ly  voluntary.  It  is  deprived  of  no  rig  ^ 
whatever  by  the  statute.  It  is  only  held 
act  within  the  conditions  of  its  legal  exi 
ence. 

Judgment  affirmed  with  costs.  ® 
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Richmonds  &  Backus’  Blanks  were  revised  by  Hon.  Lyman  Cochrane,  Judge  of  Superior  Court. 


MANDAMUS— CONSTITUTIONAL 
LAW  —  COMMON  COUNCIL  — 
PAKK  COMMISSIONERS,  POW¬ 
ER  OP  TO  ISSUE  BONDS  — 
BOARD  OP  ESTIMATES, 
POWER  OP  TO  APPROVE 
ISSUE  OP  BONDS  POR 
PARK  —  CITIZENS’ 
MEETING. 


The  People  ex  rel.  the  Park  Commissioners 

!)i  Detroit  vs.  Hugh  Moffat,  Mayor  of  Detroit. 
IpplicatiOQ  for  mandamus.  Opinion  by 
vhristiancy,  J. : 

I  The  opinion,  after  stating  that  this  case  is 
Supplementary  to  that  of  the  People  ex  rel. 
Jhe  Park  Commissioners  vs.  the  Common 
Oouncil  of  Detroit,  decided  in  October  last, 
vhich  is  referred  to  for  a  statement  of  the 
jiroceeding  up  to  that  date,  proceeds  to  detail 
Ihe  history  of  the  subsequent  steps  taken, 
fdving  the  communications  of  the  Park  Com- 
hlssioners  to  the  Common  Council  and  the 
Jction  of  the  latter  thereon,  with  which  our 
Readers  are  already  familiar,  and  then  con- 
'  inues  as  follows; 


The  Controller  prepared  the  bonds  as  di¬ 


rected  by  the  resolutions,  and  is  ready  and 
.filling  to  execute  them,  and  has  delivered  a 
’  ortion  of  them  so  prepared  to  the  Mayor, 
.'"rho,  by  the  charter,  is  required  to  sign  all 
''lunicipal  bonds,  but  he  refuses  to  execute 
‘lem,  and  to  compel  him  to  execute  these 
ends  the  Council  make  this  application  tor 
^mandamus. 


The  respondent  admits  substantially  all  the 


•'latenal  allegations  of  fact  set  up  in  the  peti- 
»n,  iucluding  the  resolutions  for  the  issue 
®f  the  bonds,  and  that  the  same  have  been 
frepared  and  all  ready  for  his  signature,  and 
'‘iis  refusal  to  sign  them,  as  alleged  ;  admits 
“liat  the  Board  of  Park  Commissioners  was 
“  iwfullv  constituted  under  the  Original  act  of 
!1  :pril  16, 1871,  and  the  members  were  duly 
I  jalified  under  said  act ;  but  he  denies  that 
'''  was  constituted  or  appointed,  or  that  it  in 
’•[ly  way  exists,  under  and  by  virtue  of  the 
aendatory  act  of  March  l't,1871.  He  denies 
I  lat  resolutions  of  the  Council  authorizing 
.  e  issue  of  said  bonds  represent,  either  in 
Hw  or  in  fact,  the  corporate  will  of  the  city, 
id  insists  that  if  such  bonds  can  be  issued 
all  under  such  legislation  on  the  subject 
i^y  can  only  be  issued  by  the  consent  and 
iproval  of  the  Board  of  Estimates  of  said 
PT'V,  which  has  not  been  obtained, 
niln  the  case  of  the  people  on  the  relation  of 
piese  Commissioners  vs.  the  Common  Coun- 
we  held  that  it  was  not  within  the  con- 
.l4tutional  power  of  the  Legislature  to 
limpel  the  municipality  of  the  city,  or  which 
.the  same  thing,  the  people  of  the  city,  to 
'Vintract  debts  against  their  will,  or  to  com- 
aCtl  the  Common  Council  to  issue  bonds  for 
,*e  payment  of  an  indebtedness  contracted 
f:  the  purpose  of  purchasing  a  site  for  a 


public  park  ;  that  under  the  principles  set¬ 
tled  by  this  court  in  People  vs.  Hurlbut 
these  Park  Commissioners  could  be  recog¬ 
nized  as  officers  of  the  city,  representing  its 
collective  will  or  its  interests,  not  by  virtue  of 
their  original  appointment  by  the  Legisla¬ 
ture,  but  only  by  reason  of  the  assent,  ap¬ 
proval  and  adoption  by  the  citizens  through 
the  Common  Council,  who  for  this  purpose 
were  regarded  as  the  representatives  of  the 
citizens  in  appointing  the  members  of  the 
Board  and  filling  vacancies  in  their  number  ; 
that  as  this  assent  and  approval  were  given 
only  to  the  existence  of  a  Board  with  such 
powers  and  duties  as  speciffed  in  the 
original  act  of  1871  (laws  of  1871,  p.  1,322  et 
seq.),  which  gave  to  this  Board  only 
advisory  and  merely  administrative  powers, 
with  no  authority  to  contract  for  the  lands 
for  a  pars,  or  to  create  or  adopt  for  that  pur¬ 
pose,  except  as  approved  and  authorized, 
both  by  the  Common  Council  and  the  vote  of 
a  citizen’s  meeting,  and  the  very  purpose  of 
the  subsequent  act  of  1873  (Sess.  laws,  vol. 
2,  p.  100-3),  being  to  give  them  unrestricted 
powers  in  these  respects,  thus  taking  irom 
both  the  Common  Council  and  the  people  in 
a  citizen’s  meeting  all  power  to  exercise  any 
control  ever  their  acts  or  any  voice  upon  tha 
question  of  creating  a  debt  which  the  citizens 
were  to  be  required  to  pay,  and  thus  making 
them  the  master  instead  of  the  seivants  of 
the  Common  Council,  and  of  the  people  as 
they  had  been  under  the  original  act,  when 
they  could  only  bind  the  city  "by  the  assent  or 
approval  of  the  citizens,  through  the  Council 
or  a  citizen’s  meeting  ;  that  therefore  the  as¬ 
sent  of  the  creation  of  this  Board  was  under 
the  first  act,  was  no  assent  or  approval  of  a 
Board  with  the  powers  undertaken  to  be  given 
by  the  subsequent  act  of  1873;  and  that  this 
latter  act,  so  tar  as  its  purpose  was  to  give 
these  additional  powers,  was,  therefore,  un¬ 
constitutional  and  void,  as  a  violation  ot  those 
rights  of  local  self-government  which  it  was 
the  purpose  of  the  Constitution  to  secure. 

Of  the  correctness  of  these  principles  and 
their  result  as  stated  in  the  opinion  of  the 
majority  of  the  court,  as  given  by  my  brother 
Cooley,  I  see  no  reason  to  doubt. 

Though  had  the  constitutional  authority  of 
the  Legislature  to  vest  in  other  municipal 
boards  duly  elected  by  the  people  or  ap¬ 
pointed  by  the  Council,  portions  of  the  legis¬ 
lative  powers  formerly  vested  in  the  Common 
Council,  being  placed  upon  the  same  narrow 
ground  as  indicated  in  the  opinions  of  my 
brethren  in  Attorney -General  vs.  the  Co  n- 


mon  Council,  decided  at  the  last  u 
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term,  I  might  not  have  bsen  able  to  concur. 

It  is  insisted,  however,  on  the  part  of  the 
relators,  that  though  this  amendatory  act  of 
1873  is  to  be  held  void  to  the  extent  above 
indicated,  it  is  void  to  that  extent 
only,  and  that  all  its  provis¬ 
ions  not  coming  within  the  reasons 
of  the  objections  upon  which  it  was  held 
void  must  still  be  regarded  and  enmreeu  as 
law  ;  that  being  held  void  only  for  the  reason 
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and  upon  the  ground  that  it  undertook  to 
vest  in  the  Commissioners  the  absolute  power 
of  contracting  a  debt  which  should  bind  the 
city  without  the  consent  or  approval  of  the 
Council  or  a  citizens’  meeting  and  to  impose 
upon  the  Council  the  duty  of  providing  for 
its  payment  by  the  issue  of  bonds,  etc,,  and 
the  Legislature  having  by  an  act  of  March  28, 
1873  (Session  laws,  vol,  2,  p.  265),  after  the 
amendatory  park  act  above  referred  to,  abol¬ 
ished  the  citizens’  meeting  and  thereby  dis¬ 
pensed  with  the  submission  of  the  question 
to  them  for  approval,  leaving  only  the  ap¬ 
proval  of  the  Council  necessary  as  a  pre¬ 
requisite  to  the  creation  of  the  debt  or  the  is¬ 
suing  of  the  bonds;  and  the  Council 
having  given  this  approval  and  passed 
a  resolution  f  ir  the  issuing  of  the 
bonds  and  requiring  the  Mayor  to 
execute  them,  all  objections  to  the  consti¬ 
tutional  validity  of  the  law  are  removed,  and 
the  action  of  the  Commissioners  and  the  Com¬ 
mon  Council  are  valid  under  the  principles 
of  our  former  decision. 

But  without  stopping  here  to  notice  the  ab¬ 
stract  objection  which  might  be  made  to  this 
argument,  viz,,  that  if  the  Legislature  could, 
by  thus  dispensing  with  the  necessity  of  the 
approval  of  a  citizens’  meeting,  still  leav¬ 
ing  the  approval  of  the  Council  necessary, 
render  valid  the  provisions  of  the  amendatory 
act  of  1873,  they  might  upon  the  same  ground 
have  rendered  it  equally  valid  by  dispensing 
with  the  approval  of  the  Council,  leaving 
that  of  the  citizens’  meeting  necessary.  Let 
us  examine  the  act  of  March  28th,  1873,  abol¬ 
ishing  citizens’  meetings.  The  first  section 
(among  other  things)  provides  “  that  all 
citizens’  meetings  (so  called)  for  the  pur¬ 
pose  of  voting  taxes,  or  upon  any 
other  naatters,  authorized  or  required 
by  the  charter  of  the  City  of  Detroit, 
or  any  other  law  relating  to  said  city,  to  be 
submitted  to  such  meeting  and  hereby  abol¬ 
ished.”  If  the  act  had  stopped  here,  there 
might  have  been  some  plausible  ground  for 
the  argument  here  argued  as  to  the  conse¬ 
quences  of  the  abolition,  but  the  act  immedi¬ 
ately  proceeds  with  this  language :  ‘‘jn  ije^ 
of  such  citizens’  meetings  Board  of  Esti¬ 
mates  is  hereby  created  which  shall  be  con¬ 
stituted  as  follows :  two  members  from  each 
ward  shall  be  elected  at  the  same  time  and  for 
the  same  term  as  aldermen,  and  five  members 
who  shall  be  elected  by  a  general  ticket 
at  the  same  time  as  Mayor.”  Then 
follows  further  provisions  for  car¬ 
rying  into  effect  this  election.  All  the 
members  are  to  be  freeholders,  and  the  Presi¬ 
dent  and  chairman  of  the  Committee  on  Ways 
and  Means  of  the  Common  Council,  the  City 
Controller,  the  City  Counselor,  Presidents  of 
the  Boards  or  Education,  ot  Water  Commis¬ 
sioners,  of  Police  Commissioners,  of  Park 
Commissioners,  of  the  Fire  Commissioners 
and  the  senior  members  of  the  Board  of  In¬ 
spection  of  the  House  of  Correction,  and  the 
Board  o'  Sewer  Commissioners  are  made  ex 
ojfficio  members,  with  the  right  to  participate 


in  the  deliberations  of  the  Board,  but  noti 
vote.  (Sec.  2.) 

Sec.  3  is  in  the  following  words  :  “Bef( 
any  moneys  shall  be  raised  or  taxes  levied  a 
collected  for  the  purposes  of  the  several  fun 
mentioned  in  the  charter  of  the  City  of  I 
troit,  and  acts  amendatory  thereof,  except  !  a 
terest  and  sinxing  funds,  and  for  the  pi  ' 
poses  for  moneys  are  required  to  be  raised  i 
other  acts  relating  to  said  city  which  requ  i 
estimates  of  taxes  to  be  submitted  to  a  ci  P| 
zens’  meeting,  the  estimates  of  the  amount, 
money  required  for  such  fund  or  purposes 
tax,  shall  be  submitted  to  said  Board  of  E- 
mates  ;  and  before  any  bonds  shall  be  issu 
issue  of  which  is  now  required  to  be  subr 
ted  to  a  citizens’  meeting  by  charter 
other  of  said  acts,  said  issue  sh 
be  authorized  by  said  Board  of  Estimati ! 
The  estimates  for  the  general  city  tax|  n 
which  are  now  required  to  be  submitted  t(  li 
citizens’  meeting,  shall  be  acted  upon  by  li  pi 
Common  Council,  as  provided  by  law,  a  ) 
shall  be  submitted  to  said  Board  of  Estimaj  |> 
in  time  to  be  considered  by  the  Board  or  ' 
prior  to  the  fifteenth  day  of  May.  Said  Bo 
shall  carefully  consider  all  estimates  here  t 
required  by  this  act  to  be  submitted  to  it  d 
moneys  to  be  raised  as  aforesaid,  and  sh,  le 
approve  or  aisapprove  of  the  same.  It  m  ii 
decrease  the  amount  to  be  raised,  but  sh|  k 
not  increase  the  same.  It  may  authorize  1i  li 
issuing  of  bonds  in  the  same  manner  andip; 
the  same  cases  as  such  citizens’  meetiilloi 
might  authorize  the  same.  A  majority  of  i  k 
the  members  elect  of  said  Board  shall  be  -  iii 
quired  to  approve  of  any  part  thereof,  or  ik; 
authorize  the  issue  of  any  bonds.” 

It  will  thus  be  seen  that  every  question  l|i 
fore  required  to  be  submitted  for  approk 
orj  disapproval  to  a  citizen’s  meeting  is 
quired  to  be  submitted  for  approval  or  dui 
approval  to  this  Board,  elected  by  the  peojiii 
and  representing  the  people  in  lieu  of  a  cijii 
zen’s  meeting,  which,  owing  to  the  increii/i 
of  population,  had  lost  its  adaptation  aL, 
efficiency  as  a  means  for  the  expression  of  tL 
popular  will.  And  the  effect  of  this  legist 
tien  upon  all  acts  previously  requiring^ sit 
mission  to  a  citizen’s  meeting,  is  to  strike  ct 
the  words  “citizen’s  meeting”  and  to  ins<K 
“  Board  of  Estimates.”  If,  therefore,  prw 
to  and  without  this  act  it  would  have  belli 
necessary  to  obtain  the  approval  of  the  cit 
zen’s  meeting  for  contracting  a  debt  or  t 
issuing  of  bonds,  it  is  now  equally  necessj 
to  obtain  the  approval  of  the  Board  of  Es 
males  before  the  debt  can  be  contracted! 
the  bonds  issued. 

It  is  insisted,  however,  by  the  relate 
counsel  that  as  the  amendatory  park  act 
1873  was  passed  prior  to  the  act  abolish! 
the  citizens’  meeting,  and  had  already,  bef< 
the  latter  act  was  passed,  expressly  tak 
from  such  meeting  the  power  of  acting  up 
the  question  of  contracting  this  debt  or  isi 
ing  these  bonds,  the  latter  act  which  is  ! 
mitted  to  be  valid  cannot  be  construed  as  e 
bracing  among  the  subjects  required  to 
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Iiubmitted  to  the  Board  of  Estimates  the 
!!reatlon  of  this  debt  or  the  issuing  these 
i  lOnds,  because  nothing  was  required  to  be 
I  abmitted  to  the  approval  of  this  Board  ex- 
jfipt  what  was  at  the  time  of  the  passage  of 
the  latter  act  required  to  be  submitted  to 
Much  meeting. 

I  This  argument  necessarily  assumes  the 
Validity  of  the  amendatory  park  act,  so  far 
.18  it  undertook  to  deprive  the  citizens’  meet 
Ingof  the  right  of  acting  upon  the  subject, 
nd  authorized  the  creation  of  the  debt  and 
t  e  issuing  of  the  bonds  without  the  approval 
\  such  meeting,  and  it  is  insisted  that  the 
(it  is  thus  far  valid,  and  to  this  extent  re- 
j  lals  the  original  park  act,  which  required 
\f.e  submission  to  the  meeting  as  well 
IS  to  the  Council,  though  void  so  far 
jis  it  assumed  to  take  from  the  Council  the 
^lowerof  approval  and  to  impose  upon  them 

!he  duty  of  issuing  the  bonds  without  such 
pproval. 

But  we  see  no  plausible  or  possible  ground 
pon  which  their  views  can  be  sustained.  In 
iVding  as  we  did  in  the  case  of  the  peop.e 
I  i  the  relation  of  these  Commis- 

lijners  vs.  the  Common  Council, 
oat  the  act  was  void  in  taking  from 
ihe  Council  the  right  which  they  possessed 
linder  the  original  Park  act  of  1871,  to  ap- 
lirove  or  disapprove  the  creation  of  tne  debt, 
io  issue  or  refuse  to  issue  the  bonds,  and  in¬ 
festing  the  entire  right  of  decision  in  the 
idoard  of  Commissioners  alone,  we.  in  effect, 
i.ecessarily  decided  that  the  act  was  void 
rlso  in  taking  from  the  citizens  or — which  we 
'lave  endeavored  above  to  show  is  the 
ame  thing — from  the  Board  of  Esti- 
Wates,  which  simply  occupies  the  place,  and 
succeeds  to  the  powers  of  such  meeting,  and 
resting  the  entire  power  ana  right  of  decision 
111  the  Commissioners  without  the  approval  of 
Jhe  meeting  or  of  their  successors,  the  Board 
It  Estimates;  since  by  the  original  Park  act 
i.f  1871  the  right  to  contract  the  debt  and  to 
t-sue  the  bonds  was  made  conditional  upon 
;|he  ratification  of  the  contract  by  both  the 
Jlouncil  and  the  citizens’ meeting,  and  the  ap- 
ilroval  of  the  bonds  by  the  latter,  and  there 
itan  be  no  ground  for  holding  that  the  Legis- 
fttuve  intended  to  distinguish  between  them 
:ii  this  respect. 

:«  There  is  no  room  therefore  for  the  applica¬ 
tion  to  this  case,  in  respect  to  this  or  any 
ilther  question  arising  in  it,  of  the  familiar 
iioctrine  that  a  part  of  a  legislative  act  may 
■le  unconstitutional  and  void,  and  a  part  con- 
itututional  and  valid. 

It  is  true  the  amendatory  act  contains  some 
)iew  provisions  which  may,  perhaps,  be  con- 
iidered  independent  of,  and  unconnected 
with,  the  main  purpose  of  rendering  the 
sowers  and  acts  of  the  Commissioners  inde¬ 
pendent  both  of  the  Council  and  the  citi- 
xjns’  meeting,  and  having  no  relation 
i")  this  main  purpose ;  such  as  in- 
•reasing  from  S200,000,  fixed  in  the  original 
;:jt  as  the  limit  of  the  cost  of  the  lands  to 
1300,000,  in  the  4th  section  of  the  amendatory 


act,  and  the  provisions  at  the  close  of  the 
same  section,  permitting  the  Commissioners 
to  use  moneys  donated  for  improving  the 
park,  as  well  as  for  the  purchase  of  lands, 
while  they  could  only  be  used  for  the  latter 
purpose  by  the  original  act :  also,  the  pro¬ 
vision  in  the  7th  section  of  the  amendatory 
act,  restricting  the  power  of  the  Commission¬ 
ers  to  expend  the  money  in  emnellishing 
the  lands  until  brought  within  the  city 
limits,  and  perhaps  the  power  given 
in  the  tenth  section  to  the  Commissioners  to 
contract  with  the  Board  of  Water  Commis¬ 
sioners  to  sell  or  lease  part  of  the  lands  lor  a 
reservoir  or  other  hydraulic  purposes,  on  such 
terms  and  conditions  as  shall  be  approved  by 
the  Council.  But  these  provisions,  if  inde¬ 
pendent  of  what  I  have  denominated  the 
main  purpose  of  the  act,  and  therefore  valid, 
have  no  bearing  upon  any  question  involved 
in  the  present  case,  and  in  no  way  tend  to  re¬ 
move  the  objections  urged  by  the  respondmt 
to  the  power  of  the  Council  to  authorize  or 
require  the  issue  of  these  bonds  without  the 
approval  of  the  Board  of  Estimates. 

Now  the  clear  intent  and  purpose  of  all  the 
other  provisions  of  the  amendatory  act  are 
one  and  inseparable,  viz.,  to  place  in  the 
hands  of  the  Commissioners  the  entire  and 
independent  power  of  locating  the  park,  con¬ 
tracting  for  the  lands,  creating  the  debt  in¬ 
curred  in  their  acquisition,  and  of  imposing 
upon  the  municipality  the  duty  to  pay,  with¬ 
out  the  necessity  of  consulting  either  the 
Common  Council,  a  citizens’  meeting,  the 
B  )ard  of  Estimates,  or  anybody  else. 
And  all  these  provisions  having  this 
intent  and  purpose,  or  auxiliary  to 
or  calculated  for  carrying  into  effect 
this  intent  and  purpose,  are  within  the 
principles  of  our  former  decision,  unconsti¬ 
tutional  and  void,  and  the  amendatory  act  is 
to  be  treated  and  construed  as  if  these  pro¬ 
visions  had  never  been  inserted.  They  do 
not,  therefore,  repeal  orjaffect  the  provisions 
of  the  original  act  of  1871,  requiring  the  ap¬ 
proval,  both  of  the  Common  Council  and  the 
citizens’  meeting — now  the  Board  of  Esti¬ 
mates — before  the  debt  can  be  incurred  or  the 
bonds  issued.  And  there  being  no  other  law 
under  which  the  power  exists  of  creating  the 
debt  or  issuing  the  bonds  without  the  ap¬ 
proval  of  the  Board  of  Estimates,  who  have 
succeeded  to  the  power  of  the  citi¬ 
zens’  meeting,  the  result  is,  that  in 
our  opinion'  the  respondent,  as  Mayor  of  the 
city,  was  right  in  refusing  to  sign  or  execute 
the  bonds,  and  the  mandamus  prayed  for 
must  be  denied. 

Whether  under  the  present  legislation  upon 
this  subject  the  question  of  the  creation  of 
the  debt  or  the  issuing  of  the  bonds,  and 
whether  their  approval,  together  with  that  of 
the  Council,  would  authorize  the  issuing  of 
the  bonds,  not  having  been  argued  in  this 
case  byjcounsel,  we  express  no  opinion  upon 
it. 

The  other  justices  concurred. 
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CHANCERY  —  BILL  TO  QUIET 
TITLE— ESTATE  -  EXECUTORS 
—WIDOW— DEVISEES— TRUS¬ 
TEES  —  POWER  —  WILL  — 
ALIENATION. 


Mary  A.  Mandlebaum  vs.  Joseph  Nicholson 
et  al.  Appeal  in  chancery  from  Superior 
Court  of  Detroit.  Opinion  by  Chrisliancy, 

STATEMENT. 

This  was  a  bill  to  quiet  title  to  certain  lots 
in  Detroit,  of  which  John  McDonell  died 
seized,  and  disposed  of  by  his  will.  The 
devisees  named  in  the  will  conveyed  their 
interests,  after  the  death  ot  said  testator,  and 
the  complainant  claims  title  through  their 
grantees.  The  questions  raised  against  com¬ 
plainant’s  title  relate  to  the  validity  of  these 
devisees,  and  involve  a  construction  of  the 
will  in  question.  The  provisions  of  the  will 
are  quite  numerous  and  extended.  It 
gave  the  rents  and  profits  of  the  whole 
estate  to  his  wife  for  life  on  condition  of  her 
remaining  a  widow,  and  to  his  three  sons, 
his  grandson,  who  was  his  only  heir  at  law, 
and  his  adopted  daughter  and  his  ged-daugb- 
ter,  the  proceeds  of  the  premises  in  question 
V7hen  sold  according  to  the  terms  of  the  will, 
the  gift  to  the  two  latter  being  on  condition 
of  their  remaining  with  and  taking  care  of 
the  widow  so  long  as  they  remained  unmar¬ 
ried.  It  further  provided  that  the  property 
should  remain  unsold  till  the  grandson  was 
twenty-five  years  ot  age,  or  in  case  of  his 
death  until  twenty-one  years  from  the  date  of 
the  will.  All  the  devises  were  upon  the  ex¬ 
press  condition)  “that  it  shall  not  be  compe¬ 
tent  for  any  of  my  devisees  to  either  dispose 
of,  alienate,  mortgage,  barter,  pledge  or 
transfer  any  portion  of  the  real  estate  or  the 
proceeds  thereof,  either  directly  or  indirectly, 
upon  any  protest  whatever,  before  the 
same  shall  be  actually  paid  to 

them  by  the  executors,”  etc.  It 

provided  ”  that  all  documents  or  instru¬ 
ments  executed  by  any  ot  them  in  contra¬ 
vention  of  the  true  intent  of  the  will  should 
be  deemed  and  taken  to  be  null  and  void  and 
cf  no  eflect  whatever ;  and  that  no  proceed¬ 
ings  at  law  or  in  chancery  should  in  any  way 
impair  or  deprive  the  devisees  of  any  of  the 
bequests  before  the  same  is  actually  paid  into 
their  hands.  It  was  left  optional  with  a 
majority  of  the  devisees  whether  this 
property  should  be  sold  at  the  expiration  of 
the  time  specified.  The  executors  never  sold 
the  lands  or  did  any  act  aflecting  the  title. 
The  conveyances  through  which  complainant 
claims  place  the  whole  title  in  her  it  it  was 
competent  for  the  devisees  and  the  widow  to 
convey  their  several  interests  contrary  to  the 
restrictions  contained  in  the  will. 

The  first  inquiry  is  what  estate  the  will 
vested;  first,  in  the  executors  ;  second,  in  the 
widow  ;  and  third,  in  the  other  devisers 


OPINION. 


Held,  That  the  lands  were  not  devised 


the  executors  as  trustees  or  otherwise  ;  th 


they  were  to  exercise  the  power  ot  sellii 
the  property  and  distribute  the  proceed) 
but  that  this  was  a  mere  naked  power,  wit 
out  estate  or  interest,  and  that  the  title 
the  real  estate  in  the  meantime  vested  eitb 
in  the  devises  or  the  heirs  at  law. 

2.  That  an  estate  for  life  passed  to  the  wide 
(on  a  condition  which  has  been  pt 
formed),  for  the  devise,  though  in  formjOf  t 
rents  and  profits,  is  equivalent  to  a  devise 
an  estate  for  life  in  the  land  itself. 

3.  That  the  fee,  subject  to  this  life  estai 
passed  either  to  the  three  sons  and  the  gran 
sons  as  heirs  at  law  as  undisposed  of  by  t 
will,  or  else  to  the  devises  in  the  will ;  tbi; 
the  devise  of  this  property  to  the  sons,  eb^ 
was  in  effect  one  of  the  remainder  In  fee  su 
ject  to  the  life  estate  of  the  widow,  which  w^ 
a  present  vested  remainder. 

Held,  Also,  that  the  restriction  agaii 
alienation,  though  not  so  direct  and  exprt 
as  regards  the  devisees  as  it  is  in  the  case 
the  executors,  is  sufficiently  expressed  to  d 
note  the  intent  of  the  testator  to  forbid  the 
selling  the  property  or  its  proceeds,  so  far 
these  lots  are  concerned  until  the  period  name 
but  that  such  a  restriction,  when,  as  in  ti 
case,  the  observance  or  violation  of  the  li 
striction  can  neither  promote  nor  prejudi 
any  interest  but  that  of  the  devisees  the; 
selves,  does  not  impose  any  legal  obligati 
upon  them  or  their  power  over  tne  estate. 

Held,  Further,  That  even  if  this  restrictlT 
were  placed  upon  the  same  grounds  as  if  | 
had  been  made  a  condition,  the  non-obserl 
ance  of  which  had  been  declared  by  the  wl 
to  forfeit  or  defeat  the  devise,  the  res  ^ 
would  be  the  same ;  that  any  condilil 
or  restriction  which  suspends  all  power 
alienation,  even  for  a  single  day,  is  inc( 
sistent  with  the  estate  granted,  unreasona 
and  void. 

The  decree  of  the  court  below  overruli 
the  demurrer  to  the  bill,  and  granting  ti 
relief  prayed,  was  correct  and  must  be  affirm' 
with  cos  s. 


BOUNDARY— FRAUD— ESTOP-I 
PEL. 


George  M.  Reed  vs.  Albert  W.  Drake, 
ror  to  Clinton  Circuit.  Opinion  by  Cambell, 

STATEMENT. 

Plaintiff  sued  defendant  for  removing  c< 
tain  peach  trees  from  his  freehold.  It 
peared  on  the  trial,  and  the  jury  found,  tl 
some  fourteen  years  before  the  suit  defe; 
ant  purchased  of  the  common  grantor  of  bo 
parties  a  parcel  of  land  eighteen  rods  wi 
and  that  they  procured  a  surveyor  to  fi 


the  line  ;  and  they  set  a  worm  fence  and 


out  the  trees  in  question  on  defendant’s  s 
of  the  fence.  Defendant  had  ever  since  « 
tinned  in  possession  up  to  that  bounda 
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;  The  plaintiff  claims  that  the  fence  laps  over 
.a  few  feet  on  his  land.  The  court  below  In- 
jStructed  the  jury,  it  they  believed  these  facts, 
’that  defendant  was  entitled  to  a  verdict. 

^  OPINION. 

^  Held,  Thatthiscaarge  was  correct,  whether 
^  there  was  such  action  as  would  have  conclu- 
‘^sively  fixed  the  boundary  tor  all  purposes 
was  not  decided  and  is  not  Important  in  this 
•’controversy.  The  defendant  being  in  a  posses- 
•'slon,  which  was  taken  by  joint  consent  as  his 
1yie:htful  possession,  under  his  deed  has  merely 
tremoved  what  he  placed  there  with  the  co¬ 
operation  of  his  grantor  and  for  his  own  use 
and  advantage.  It  would  operate  as  a  fraud 
upon  defendant  to  deny  his  right  to  remove 
the  trees  which  were  planted  and  retained 
■*under  such  circumstances. 

Judgment  affirmed  with  costs. 


'^EQUITY— VENDORS’  LIEN— PUR- 
g>  CHASE —EQUITABLE  MORT- 
\  GAGE— CONVEYANCE— TI- 
i  TLE  —  DELIVERY  —  RE- 
3  SULTING  TRUSTS. 


Henry  Linnell  et  al. 
from  Oceana  Circuit. 


Daniel  G.  Weare  vs. 

^Appeal  in  chancery 
TOpinion  by  Cooley,  J. : 

STATEMENT. 

Complainant  filed  his  bill  in  this  case  to 
have  his  right  established  in  certain  lands, 
jgthe  apparent  title  to  which  is  vested  in  de- 
{fendant  Moffat. 

{4  Complainant’s  case  is  that  in  1856  he 
allocated  the  lands,  with  military  land  warrants 
lo;  owned  by  himself,  at  the  United  States  Land 
jgUffice  at  Ionia,  Michigan,  but  that  he  made 
f(8uch  location  in  the  name  of  defendant 
(iLinnell,  then  an  infant  of  the  age  of  fourteen 
illjyears,  who  was  then  expected  to  live  with 
complainant  as  a  member  of  his  family  until 
jijhe  should  arrive  at  his  majority.  The  object 
iltln  making  the  location  in  Linnell’s  name  is 
stated  to  have  been  to  secure  to  said  Linnell  a 
compensation  or  recompense  for  his  services 
he  was  expected  to  periorm  for  complainant, 
and  to  render  him  safe  in  all  possible  oon- 
tingencies.  He  avers  that  the  certificates  of 
location  were  never  delivered  to  Linnell,  but 
were  taken  by  complainant,  and  always  re¬ 
mained  in  his  hands;  that  Linnell,  in  fact, 

I  knew  nothing  of  the  location  at  the  time ; 
'tthat  he  lived  with  complainant  but  a  short 
!  period,  and  about  the  time  he  left  was  first 
eejtold  that  the  lands  had  been  taken  in  his 
ijname,  and  then  expressed  an  entire  wiUing- 
tllness  to  release  any  claim  he  might  have  to 
egicomplainant,  but  that  when  applied 
jo|to  for  a  conveyance  to  complainant 
rijafter  he  had  reached  his  majority 
jjhe  refused  to  give  one,  but  conveyed  the 
jjisame  to  defendant,  Moffat,  who  was  eogni- 
jjjzant  of  all  the  facts.  The  prayer  Is  that  Mof- 
(diitat  be  decreed  to  release  to  complainant  and 
lB"for  general  relief.  The  court  below  appears 


to  have  regarded  the  transaction  as  constitu¬ 
ting  a  sale  in  consideration  of  services  to  be 
performed,  and  these  never  having  been  per¬ 
formed  the  complainant  is  held  to  have  an 
equitable  lien  upon  the  lands  for  the  value  of 
the  warrants  and  for  all  costs  and  expenses 
attending  the  location  and  for  taxes  subse¬ 
quently  paid,  with  interest ;  and  the  decree 
ordered  the  lands  sold  to  satisfy  this  lien. 

OPINION. 

Held,  That  the  theory  of  a  vendor’s  lien  is 
inconsistent  with  the  case  made  by  the  bill, 
and  there  never  was  any  purchase  of  these 
lands  by  Linnell  from  complainant.  A  per¬ 
son  cannot  become  a  purchaser  by  a  transac¬ 
tion  of  which  he  is  wholly  ignorant,  nor  can 
there  be  as  against  him  a  vendor’s  lien  for  a 
purchase  price  which  he  never  agreed  to  pay. 

Held,  further.  That  the  theory  that  the 
transaction  constituted  a  mortgage  to  secure 
to  Lianell  compensation  for  services  to  be 
performed  by  him  is  wholly  inadmissible. 
It  does  not  appear  that  any  such  bargain  was 
ever  made,  or  that  Linnell  ever  agreed  to 
perform  any  services,  or  if  he  did,  that  he 
would  receive  payment  in  land. 

Held,  also,  that  the  suggestion  that  the  con¬ 
veyance  to  Linnell  was  imperfect,  because 
the  certificates  were  never  delivered  to  him 
and  a  patent  has  never  issued  has 
no  force,  as  complainant  is  not  the 
party  conveying,  but  the  title  is  to 
pass  from  the  United  States  to  Linnell, 
and  a  delivery  of  the  certificates  to  com¬ 
plainant  for  Linnell  was  in  law  equivalent  to 
a  delivery  to  Linnell  in  person. 

Held,  finally.  That  this  case  is  directly 
within  the  statute  (compiled  laws  1871,  4120) 
prohibiting  resulting  trusts  in  favor  of  one 
paying  the  consideration  for  a  grant  to 
another  person.  For  reasons  of  his  own 
complainant  has  purchased  lands  in  the  name 
of  another.  No  deceit  or  fraud  has  been 
practiced  upon ;  no  agreement  was  made 
with  him  which  has  been  violated.  He  now 
seeks  by  parol  evidence  of  having  paid  the 
purchase  price  and  of  what  his  purpose  was 
in  so  doing  to  establish  rights  in  himself  in 
opposition  to  the  apparent  title.  This  is 
the  very  thing  the  statute  was  passed  to 
preclude. 

Decree  reversed  with  costs  of  both  courts, 
and  bill  dismissed. 


EVIDENCE  —  OBJECTIONS  TO — 
OFFER  OF  PROOF. 


Luman  Jennison  et  al.  vs.  John  Haire  et  al. 
Error  to  Ottawa  Circuit.  Opinion  by  Graves, 
Ch.  J. : 

STATEMENT. 

This  cause  was  argutd  with  the  case  of 
Hiram  Jennison  et  al.  vs.  John  Haire  et  al., 
just  decided,  and  is  substantially  disposed 
of  by  the  decision  in  that  case.  There  is  a 
slight  difl'erence  in  the  records,  but  the  only 
one  noticed  concerns  the  attempt  to  elicit  evi- 
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dence  from  Mr.Cole.  The  ofier  to  prove  by  him 
that  the  lumber  company  owned  the  lands 
was  refused  on  the  objection  in  this  case  that 
it  was  immaterial  and  irrelevant. 

OPINION. 

Held,  That  the  objection  taken  was  not 
strictly  appropriate,  but  the  question  proper 
was  rightly  subject  to  be  excluded  on  the 
ground  ol  incompetency,  and  having  been 
excluded  the  point  is  whether  the  parties 
who  made  the  offer  can  maintain  error  be¬ 
cause  the  ground  ol  exclusion  is  to  be  deemed 
as  not  technically  accurate.  If  regular  proof 
was  at  hand  it  was  the  duty  of  piaintifl  in 
error  to  offer  it ;  aad  if  they  could  neither 
produce  other  proof  or  afford  explanations  to 
authorize  that  which  was  excluded  the  rejea- 
tiou  worked  them  no  legal  prejudice.  They 
do  not,  therefore,  show  themselves  entitled  to 
complain  of  the  rejection  of  their  improper 
offer,  though  it  be  admitting  that  the  ground 
of  exclusion  was  not  accurate. 

Judgment  affirmed  with  costs. 


CRIMINAL  LAWS  — BURNING 
BUILDING  WITH  INTENT  TO 
DEFRAUD  INSURANCE  CO.- 
PRELIMINARY  EXAMINA¬ 
TION-ADJOURNMENT  OP- 
JURISDICTION  —  DISCRE¬ 
TION  —  MISJOINDER  OF 
COUNTS— INFORMATION 
—  MOTION  TO  QUASH 
EVIDENCE—  MOTIVE- 
ADMISSIONS  —  HEAR¬ 
SAY-CROSS  EXAMI¬ 
NATION  —REPUTA¬ 
TION  —  IMPEACH- 
MENT-PRIVI- 
LEGED  COMMU¬ 
NICATIONS. 


WAIVER  OP  —  VOLUNTEERED 
ANSWERS  NOT  OBJECTED  TO 

COMPETENT  — NOT  STRICK¬ 
EN  OUT  ON  MOTION  —  AC¬ 
COMPLICE  —  TESTIMONY 
OF— CHARGE  TO  JURY- 
JURY  NOT  JUDGES  OP 
LAW  — LIMIT  OP 
REASONABLE 
DOUBT  —  CON¬ 
SPIRACY. 

Thomas  W.  Hamilton,  impleaded  with 
others,  vs.  the  People.  Error  to  Calhoun 
Circuit.  Opinion  by  Campbell,  J. : 

STATEMENT. 

Defendants  were  indicted  for  burning  a 
bam  with  intent  to  defraud  an  insurance 
company.  The  conviction  of  plaintiff  in 
error  was  had  upon  the  testimony  of  Wm. 
Fuller,  one  of  the  defendants,  who  turned 
State’s  evidence. 


It  was  plead  in  abatement  that  the  justiii 
before  whom  the  preliminary  examinatii^ 
was  had,  lost  jurisdiction  because  after  ti 
examination  had  been  partly  completed  dj 
February  31st  it  was  adjourned  until  t.i 
22d,  which  was  not  a  law  day,  when  sori 
further  testimony  was  taken  and  an  a 
journment  had  to  the  next  day,  and  thei 
after  the  proceedings  went  on  to  comp] 
tion. 

OPINION.  ■ 

Held,  That  this  plea  cannot  be  sustainej 
The  justice  in  these  examinations  does  n; 
act  judicially  in  the  technical  sense,  but 
his  capacity  of  a  conservator  of  the  peac, 
and  the  proceeding  is  one  which  at  commi. 
law  was  conducted  very  much  at  discretio: 

The  adjournment  to  the  22d,  if  illegs, 
would  not  interrupt  the  legal  course  whii 
would  take  the  matter  over  to  the  23d  ;  ai 
whether  the  justice  did  or  did  not  consid: 
some  testimony  which  was  not  admissib. 
because  irregularly  taken,  his  discretion  ;i 
ordering  the  commitment  cannot  be  reviet 
ed  in  this  way. 

A  motion  to  quash  the  information  w 
made,  resting  mainly  on  the  misjoinder 
counts,  the  insufficiency  of  some  of  the: 
and  the  want  of  a  preliminary  examinatie 
upon  some  of  the  charges. 

It  is  not  claimed  that  there  was  no  exam, 
nation,  but  only  that  it  did  not  cover  all  tl 
counts  ;  and  the  counts  objected  to  for  thi 
reason  are  not  specified. 

Held,  That  as  the  motion  could  not  pri 
vail  to  quash  the  whole  information  on  th 
ground,  and  the  points  objected  to  are  ni 
specified,  this  objection  is  not  tenable  in  tlj 
form  here  taken.  ! 

Held,  further.  That  the  motion  to  quas 
for  misjoinder  is  one  of  discretion,  and  thi 
although  the  misjoinder  in  this  case  wi, 
gross  and  improper  the  ruling  putting  tl 
respondents  to  their  trial  was  not  one  th: 
court  can  properly  review.  Where  the  vi 
rious  counts  may  all  refer  to  the  same  tram 
action  the  safer  course  usually  is  undoub, 
cdly  not  to  quash  but  to  regulate  the  proc 
on  the  trial  as  far  as  may  be  necessary  < 
prevent  surprise  or  the  misleading  of  tl 
prisoner,  and  to  confine  it  to  that  transa( 
tion. 

The  court  on  the  trial  regarded  the  cat 
as  one  where  the  offense  was  that  of  burr 
ing  property  with  intent  to  defraud  insurer, 
and  it  was  tried  entirely  on  that  theory 
The  questions  raised  and  discussed  on  th 
exceptions  and  charge  are  to  be  considere 
in  view  of  such  a  state  of  facts. 

The  theory  of  the  prosecution  was  that 
plan  was  made  in  advance  to  burn  the  bar 
in  question  by  putting  a  lighted  candle  i 
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;  a  place  -where,  as  it  burned  lo-w,  it  -would 
i  reach  litter  and  other  combustible  materials 
I  and  set  it  on  fire.  There  is  no  direct  evi- 
I  dence  of  the  guilt  of  any  of  defendants, 

[  but  they  were  convicted  on  circumstantial 
I  evidence  which  derived  its  force  chiefly  as 
;  explained  by  the  testimony  of  Fuller  con- 
)  ceriiing  the  previous  arrangement. 

I  Certain  chancery  records  were  admitted 
in  evidence  against  objection,  which  showed 
that  in  1869  a  bill  was  filed  to  rescind  the 
,  conveyance  of  the  land  on  which  the  barn 
^■was  situated.  The  ground  set  up  in  the  bill 
^Iwas  fraud  alleged  to  have  been  practiced  by 
Thomas  W.  Hamilton  and  one  Badger.  The 
*  object  of  this  testimony  was  claimed  to  be 
^'to  establish  a  motive  to  account  for  the 
“burning  by  showing  a  dispute  affecting 
.title. 


Held,  That  evidence  of  an  existing  cen- 
-’troversy  of  that  sort  might  have  some  bear¬ 
ding  on  the  question  of  motive,  but  it  ap- 
jpeared  from  these  files  that  the  case  was 
'(brought  to  an  issue  on  bill,  answer  and 
^replication  more  than  a  year  before  the  fire, 
and  that  no  proofs  had  been  taken  ;  and  as 
*it  was  then  too  late  to  take  proofs  and  the 
^answer  denied  the  equity  of  the  bill,  and, 
■“Itherefore,  as  the  case  then  stood,  the  defend- 
■'onts  were  vindicated,  the  bill  should  not 
.have  been  received  as  evidence  of  motive  to 
“*burn  the  property. 

Certain  foreelosure  proceedings  commenc- 
'^ed  after  the  fire  were  likewise  admitted  for 
the  same  purpose. 

”  Held,  That  these  proceedings  could  under 
“"-ao  circumstances  furnish  proof  of  a  motive 
“^ind  the  condition  of  the  title  at  the  time  of 
■“‘the  fire  was  open  to  proof  more  directly  and 
iould  not  properly  be  sho-wn  in  this  way ; 
^‘liheir  admission  was  error. 

Objection  was  made  to  the  introduction 
.')f  evidence  of  the  amount  of  hay  in  the 
■"barn  ;  that  there  was  no  valid  count  charg- 
-^ng  the  burning  of  anything  but  the  barn, 
'([md  no  examination  upon  such  a  charge. 

Held,  That  the  fact  of  fullness  or  empti- 
•'’■'less  of  the  bam  might  have  a  bearing  upon 
"he  question  of  motive,  and  no  circumstance 
'■howing  the  extent  of  the  fire  and  of  the 
"•broperty  burned  should  be  excluded.  The 
=*"'!vhole  transaction  was  properly  open  to  the 
ary  and  they  were  entitled  to  understand 
all. 

Testimony  was  admitted  of  a  conversation 
;”our  or  five  weeks  after  the  fire,  in  which 
^^efendant,  when  asked  whether  he  could 
.^:eep  the  farm,  said,  “he  did  not  care;  that 
8  had  got  a  good  insurance  on  the  house 
.^nd  it  might  go  to  the  blazes  with  the  barn.” 
; , '  Held,  That  this  was  not  proof  of  any  ad- 
fission  that  the  bam  had  been  burned  by 
"defendant,  and  it  was  irrelevant. 


Held,  further,  That  the  defendant,  Thom¬ 
as  W.  Hamilton,  could  not  properly  be 
charged  -with  the  false  statement  of  William 
Hamilton,  another  defendant,  the  day  after 
the  fire,  that  the  barn  was  not  insured. 
This  was  an  independent  assertion,  or  act, 
within  the  excluding  rule  in  People  vs. 
Knapp. 

One  witness  was  permitted  to  detail  what 
was  said  by  another  witness  concerning  the 
facts  which  occurred  the  night  of  the  fire. 

Held,  That  this  was  hearsay,  pure  and 
simple. 

Fuller’s  statement  of  the  proposed  plan 
to  burn  the  bam  was  that  it  was  proposed 
that  in  order  to  prevent  any  suspicion  a 
dance  should  be  got  up  at  another  person’s 
house,  and  that  during  the  course  of  the 
evening  one  of  the  Hamiltons  was  to  go  out 
for  a  supply  of  cider  and  take  advantage  of 
that  opportunity  to  light  the  candle,  which 
would  take  some  time  to  burn  do-wn  to  the 
straw ;  so  that  they  should  be  away  at  the 
party  at  the  time  the  fire  .should  break  out 
and  so  escape  suspicion.  Henry  Hamilton 
being  called  b.v  the  prosecution,  and  having 
testified  what  took  place  at  the  dance  at 
James  Hamilton’s  the  night  of  the  fire,  was 
asked  on  cross-examination  whether  the 
dance  was  not  talked  of  some  time  before  it 
was  got  up,  which  on  objection  was  ruled 
out,  the  defense  stating  that  they  proposed 
to  show  that  it  was  talked  of  and  invitations 
given  a  «veek  or  ten  days  beforehand. 

Held,  That  this  was  legitimate  cross-ex¬ 
amination  and  should  have  been  admitted. 
If  the  party  had  been  arranged  and  invita¬ 
tions  given  earlier  than  the  alleged  inter¬ 
view  with  Fuller,  his  whole  story  would  be 
falsified.  This  was  then  a  vital  point  in  the 
case. 

One  Houseman  having  sworn  to  seeing 
the  three  Hamiltons  apparently  consulting 
together  after  the  fire,  the  defense  were 
precluded  from  cross-questioning  him  as  to 
the  force  of  the  impression  made  on  him  at 
the  time,  and  as  to  the  pertons  to  whom  he 
first  mentioned  it. 

Held,  That  this  was  error.  It  is  only  by 
thorough  sifting  that  it  can  be  known  how 
much  a  witness  has  allowed  his  mind  to  be 
warped  by  subsequent  suspicions. 

One  Kibble  having  denied  on  cross-exam¬ 
ination  taking  any  part  in  getting  up  testi¬ 
mony,  evidence  offered  to  impeach  him  by 
contradicting  this  denial  was  excluded. 

Held,  That  this  was  error. 

Held,  further,  That  evidence  of  his  state¬ 
ments  in  other  cases,  or  generally  of  his 
being  open  to  bribery,  do  not  come  within 
any  recognized  rule  of  impeachment  unless 
they  have  made  him  a  reputation  for  un- 
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truthfulness,  and  then  it  is  only  the  reputa¬ 
tion  which  is  admissible  and  not  its  cause. 

Held,  Also,  that  it  is  not  an  error  to  allow 
a  witness  to  be  asked  if  he  had  deserted,  or 
if  he  had  been  charged  with  crime. 

There  were  other  erroneous  rulings  ex¬ 
cluding  testimony  offered  to  impeach  Ful¬ 
ler,  which  were  held  to  be  erroneous. 

Several  questions  of  an  impeaching  na¬ 
ture  were  excluded  on  the  ground  that  Ful¬ 
ler  had  made  them  to  his  counsel,  and  that 
they  were  therefore  privileged. 

Held,  That  the  privilege  is  one  created 
solely  for  the  benefit  of  the  client,  and  there 
is  no  ground  for  protection  where  he  waives 
it ;  when  a  co-defendant  in  a  criminal  case 
turns  State’s  evidence  he  has  no  right  to 
claim  any  privilege  concerning  any  of  the 
facts  bearing  upon  the  issue.  He  has  waiv¬ 
ed  all  privileges  which  would  permit  him 
to  withhold  anything. 

A  witness  having  been  sworn  to  sustain 
Fuller’s  reputation  for  veracity,  was  asked 
whether  he  had  not  said  at  a  certain  time 
and  place  that  he  would  not  believe  Fuller 
under  oath,  and  said  he  did  not  think  he 
had  done  so  at  that  time,  but  that  it  was 
likely  he  might  have  said  so  at  the  time  of 
Fuller’s  arrest  for  this  crime.  This  answer 
was  stricken  out  as  not  responsive. 

Held,  That  if  the  party  examining  a  wit¬ 
ness  does  not  object  to  volunteered  and 
irresponsive  statements  it  is  an  error  to 
strike  it  out  on  motion  of  the  opposite  par¬ 
ty,  where  a  question  calling  for  such  volun¬ 
teered  answer  would  have  been  competent. 

Held,  further,  That  it  is  proper  to  ask  a 
sustaining  witness  on  cross-examination 
whether  he  had  said  he  would  not  believe 
the  impeached  witness  under  oath.  It  is 
competent  to  ask  an  impeaching  or  sustain¬ 
ing  witness  whether  from  the  reputation  of 
the  impeached  witness  they  would  believe 
him  under  oath. 

When  an  impeached  witness  has  changed 
his  domicile  his  reputation  in  both'  places 
may  be  shown  within  a  reasonable  limit  of 
time  ;  but  a  witness  knowing  his  reputation 
at  the  time  he  testifies  .should  state  that 
knowledge,  although  he  may  also  state  what 
his  reputation  has  been  elsewhere  before. 

The  testimony  of  Fuller  as  an  accomplice 
was  properly  left  to  the  jury  to  believe  or 
not,  whether  standing  alone  or  corroborated. 
They  could  not  be  directed  what  force  to 
give  to  these  matters. 

The  Circuit  Judge  was  asked  and  refused 
to  instruct  the  jury  that  this  being  a  crimi¬ 
nal  trial  on  an  information  for  felony  all  the 
question  of  law  and  fact  in  the  case  are  ex¬ 
clusively  for  this  jury,  and  the  jury  are 
paramount  judges  both  of  the  law  and  facts. 


The  judge  held  that  they  were  judges  i 
law  and  fact  under  some  restrictions  arl 
conditions,  but  not  in  the  absolute  senu 
indicated.  I 

Held,  That  this  request  is  not  correct  an 
should  not  have  been  given.  If  they  hs! 
the  authority  claimed  their  verdict  i  i, 
guilty  would  be  of  the  same  force  as  the 
acquittal,  which  it  is  not.  A  convictio! 
will  be  set  aside  for  erroneous  rulings  ;  br! 
this  is  only  upon  the  idea  that  the  jury  ail 
expected  to  follow  the  charges  given,  an 
it  is  as  erroneous  to  refuse  to  give  a  propf 
charge  as  to  give  an  improper  one ;  and  : 
has  been  assumed  that  if  a  judge  were  t 
decline  to  give  any  charge  he  would  viola'l 
his  duty.  It  is  true  the  jury  cannot  1 
questioned  or  held  responsible  upon  the 
verdict,  nor  called  upon  to  explain  its  rea; 
ons,  and  these  reasons  are  beyond  revieVj 
and  therefore  it  is  within  their  power  to  a(| 
upon  their  own  views  of  the  law,  but  tl 
law  does  not  assume  that  they  will  do  thi 
in  disregard  of  the  instructions  of  th 
court.  The  jury  system,  like  all  other  par’) 
of  our  legal  fabric,  must  be  construed  in  tl| 
light  of  history  and  usage.  A  jury  systej 
without  a  presiding  judge,  who  is  somethin 
more  than  a  puppet,  is  not  the  jury  systei 
which  we  have  inherited;  and  while  th, 
rules  of  criminal  law  narrow  the  function 
of  the  judge  they  do  not  abrogate  them. 

Some  errors  are  alleged  concerning  th, 
dealings  of  the  court  with  questions  of  fac| 
but  those  pointed  out  on  the  argumen 
were  not  considered  material  or  in  any  wa 
calculated  to  mislead. 

Questions  were  raised  concerning  the  pri 
cise  limit  of  a  reasonable  doubt. 

Held,  That  juries  cannot  derive  muc 
help  from  attempts  by  numerous  and  con 
plicated  requests  to  explain  what  would  h 
very  much  plainer  without  them.  If  I 
jury  cannot  understand  their  duty  whe 
told  they  must  not  convict  when  they  hav 
a  reasonable  doubt  of  the  prisoner’s  guil 
or  of  any  fact  essential  to  prove  it,  they  ca 
very  seldom  get  any  help  from  such  subtit 
ties  as  require  a  trained  mind  to  distir 
guish.  The  majority  of  the  special  request 
in  this  case  on  both  sides  might  have  bee: 
omitted  with  advantage.  Judgment  rc 
versed  and  a  new  trial  granted.  . 


JUDGBIENT  —  JUKISDIjC  TION-! 
APPEABANCE— NONSUIT,  j 

Patrick  Brady  vs.  Augustus  B.  Tabe: 
Error  to  Wayne  Circuit.  Opinion  b 
Christiancy,  J.: 

STATEMENT. 

This  was  an  action  upon  a  justice’s  jud{ 
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meat,  and  the  main  question  is  wliether  the 
judgment  entries  show  a  valid  judgment. 
The  docket  shows  that  the  parties  appeared 
and  joined  issue  before  the  justice  on  the  2d 
day  of  October,  1865,  and  that  the  defendant 
asked  and  obtained  an  adjournment  until 
lOctober  9th.  It  then  proceeds : 

I  “  October  9th — Parties  appeared  and  pro- 
;ceeded  to  trial  of  the  cause  ;  witness  sworn 
ifor  the  plaintiff,  Augustus  B.  Taber  and 
James  Allen;  whereupon  the  case  was  con¬ 
tinued  and  held  open  to  Saturday,  the  14th, 
lat  1  p.  m. 

[  “  October  14th — Case  was  called,  and  neith¬ 
er  of  the  parties  appearing  I  rendered  judg- 
(ment  in  favor  of  the  plaintiff  and  against  the 
liefendant  for  $300  damages  and  |5  costs.” 

•  OPINION. 


persons,  and  that  complainant  should  for  an 
indefinite  time  become  a  partner  with  de¬ 
fendant  and  such  other  persons  in  operating 
the  property ;  that  defendant  should  ad¬ 
vance  from  time  to  time  complainant’s  quo¬ 
ta  of  the  funds  necessary  for  the  business 
and  other  improvements  of  the  property ; 
that  the  complainant  should  have  the  right 
to  manage  and  direct  the  business  and  the 
improvements,  and  should  employ  his  time, 
skill,  judgment  and  experience  in  the  direc¬ 
tion  and  supervision  of  the  property  and 
business,  and  that  the  purchase  price  of 
complainant’s  proprietary  share  and  the 
amount  advanced  for  his  benefit  in  carrying 
on  the  business  should  be  paid  by  this  skill 
and  services  in  the  concern  and  the  gains 
obtained  in  the  enterprise. 


I  Held,  That  this  means  one  of  two  things  : 
jither,  first,  that  the  trial  was  had  and  com¬ 
pleted  on  the  9th,  and  that  the  cause  was 
:hen  “  continued  and  held  open  ”  till  the 
I4th  only  for  the  purpose  of  rendering  judg- 
nent ;  or,  second,  that  the  trial  was  only 
jjirtially  completed  on  the  9th,  and  the  case 
I  iontinued  over  to  the  14th  for  the  comple- 
‘  ;ion  of  the  trial. 

^  If  the  first  is  the  meaning  of  the  entry, 
jhen  under  the  statute  (Comp.  L.  1871,  S. 
^iSSO)  allowing  only  four  days  for  the  pur- 
‘bose  of  rendering  judgment,  the  justice  lost 
‘•urisdiction,  and  the  judgment  rendered  on 
he  14th  was  void.  If  the  second  is  the 
'•neaning  of  it,  then  the  failure  of  the  plain¬ 
tiff  to  appear  on  the  adjourned  day  operated 
a  discontinuance  of  the  suit  and  deprived 
>Ihe  justice  of  all  jurisdiction  to  render  this 
ndgment  against  defendant,  or  any  judg- 
*aent  except  that  of  non-suit  and  for  costs. 
Comp.  L.  1871,  S.  5373.)  The  judgment 
%as  therefore  void. 

Judgment  reversed,  with  costs,  and  a  new 
rial  awarded. 


EQUITY  — SPECIFIC  PERFORM- 
ill  AJSrCE— PARTNERSHIP. 


le  Moses  Buck  vs.  William  Smith.  Appeal 
in  a  chancery  from  Cheboygan  Circuit.  Opin- 
stim  by  Graves,  Ch.  D.: 

STATEMENT. 

f®!  This  is  a  bill  to  compel  a  specific  perform- 
Ince  of  a  contract,  for  an  accounting  and  for 
Ijlief  by  way  of  injunction. 

[■*  The  contract  as  set  out,  and  of  which  per- 
irmance  is  sought,  is  in  substance  one  by 
rhich  the  defendant  agreed  to  convey  to 
36>®)mplainant  an  individual  interest  in  real 
I’hd  personal  property  consisting  of  pine 
nds,  mills,  store,  lumber,  goods,  teams, 
.0.,  held  by  him  in  common  with  third 


OPINION. 

Held,  That  aside  from  the  difficulties 
growing  out  of  the  absence  of  any  agreement 
with  the  third  persons,  who  are  part  own¬ 
ers,  to  admit  complainant  to  a  partnership 
or  clothe  him  with  any  right  or  power  to 
manage  their  interests,  courts  will  not  enter 
upon  so  vain  an  undertaking  as  to  compel  a 
party  to  go  into  a  partnership  when  the 
agreement  is  silent  as  to  its  duration,  and 
when,  therefore,  it  may  be  dissolved  at  the 
will  of  either  as  soon  a  formed.  But  in  ad¬ 
dition  to  this  the  agreement  is  by  its  very 
nature  practically  not  enforceable  on  both 
sides.  The  court  cannot  assume  to  enforce 
the  performance  of  daily  prospective  duties, 
or  supervise  or  direct  in  advance  the  course 
or  conduct  of  one  who  is  to  control  and  man¬ 
age  in  the  interest  of  a  firm  in  which  he  is 
to  stand  as  a  member,  and  when  the  agree¬ 
ment  contemplates  that  his  personal  skill 
and  judgment  shall  be  applied  and  govern 
according  to  the  shifting  mode  of  property 
and  business. 

The  case  presented  by  the  bill  is,  there¬ 
fore,  wanting  in  mutuality,  and  is  not  so 
constituted  as  to  warrant  the  court  in  giv¬ 
ing  the  relief  prayed. 

Decree  below  dismissing  the  bill  affirmed, 
with  costs,  but  without  prejudice  to  any 
proceedings  at  law  which  the  complainant 
may  think  proper  to  take. 


EJECTMENT  —  EXECUTION  — 
LEVY  —  NOTICE  —  EVI¬ 
DENCE-TITLE. 


Newell  Barnard  vs.  Theodore  J.  Campau 
et  al.  Error  to  Saginaw  Circuit.  Opinion 
by  Cooley,  J. : 

STATEMENT. 

This  was  ejectment.  Plaintiff  claimed 
under  an  execution  sale  which  was  held  by 
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this  court,  when  the  case  was  before  it  at  a 
former  term,  to  be  ineffectual  aa  against  the 
defendants  who  acquired  title  after  the  levy, 
for  the  reason  that  no  notice  of  the  levy  on 
the  land  in  dispute  had  been  filed. 

On  a  second  trial  an  attempt  has  been 
made  to  avoid  the  force  of  that  decision  by 
1^  showing  that  Oampau  was  orally  notified 
S  of  the  levy  before  his  title  accrued;  and 
that  the  rejection  of  evidence  to  establish 
that  fact  is  the  error  now  complained  of. 

.  The  sheriff,  after  having  made  his  levy  on 
P  these  and  other  lands,  undertook  to  file  the 
p  proper  notice  with  the  Register  of  Deeds, 
but  by  mistake  failed  to  describe  these  lands. 
©  This  mistake  does  not  seem  to  have  been 
^  brought  to  the  attention  of  the  plaintiff  in 
the  execution,  but  that  in  a  conversation 
with  Campau,  before  his  title  accrued,  the 
former  told  the  latter  that  this  land  had  been 
0  levied  upon  and  a  sale  of  it  made.  Campau 
Q  was  not  told,  however,  that  any  mistake 
had  been  made  by  the  sheriff,  nor  is  it 
^  claimed  that  he  had  any  reason  to  suspect 
such  mistake  except  as  he  might  infer  it 
from  tile  conflict  between  the  oral  and  the 
record.evidence. 

OPINION. 

Held,  That  such  an  oral  notice  at  most 
can  only  make  it  the  duty  of  the  party  no¬ 
tified  to  seek  the  proper  sources  of  infoiM  a- 
tion,  and  if  he  finds  nothing  there  to  satisfy 
him  of  its  truth  he  is  justified  in  disregard¬ 
ing  it.  The  notice  puts  him  upon  inquiry, 
but  he  is  not  bound  at  bis  peril  to  assume 
that  it  asserts  the  facts.  If  he  is  reasonably 
diligent  in  obtaining  information  from  the 
sources  likely  to  be  informed  and  obtains 
none,  he  deprives  the  notice  of  all  force. 
The  casual  notice  in  this  case  was  of  a  fact 
presumptively  shown  by  the  record  because 
the  statute  requires  it  to  be  so  shown.  The 
notice  therefore  directed  the  party  to  the 
record  as  the  proper  source  of  accurate  in¬ 
formation.  Had  no  notice  of  a  levy  ap¬ 
peared  then  a  question  might  arise  whether 
Campau  was  not  required  to  go  further  and 
seek  information  from  the  sherifl ;  but  when 
he  finds  that  the  sheriff  has  not  filed  hi.s 
notice  he  has  a  right  to  rely  upon  that  as 
stating  the  facts  as  they  are.  He  has  then 
sought  |the  proper  source  of  information 
and  learned  that  the  oral  notice  was  un¬ 
founded.  It  is  immaterial  whether  he  in 
fact  went  to  the  record  or  not.  Subsequent 
purchasers  are  charged  with  constructive 
notice  of  what  appears  of  record,  and  their 
rights  are  the  same  whether  they  have  actu¬ 
ally  seen  the  record  or  not,  and  it  follows 
that  in  Campau’s  hands  the  title  is  not  af¬ 
fected  by  the  levy  and  sale. 

This  decision  expressly  reserves  the  ex¬ 


pression  of  any  opinion  as  to  the  effect  of  i 
notice  such  as  would  have  resulted  from  a! 
actual  exhibition  to  Campau  by  the  sheri. 
of  his  execution  and  of  the  levy  upon  th 
land  thereon  indorsed. 

Judgment  affirmed,  with  costs. 


MAD  DOGS— OWWBR  NOT  LIl 
BLE  FOR  DAMAGE  TO  DO-  | 
MBSTIC  ANIMALS  BY. 


Isaac  Elliott  vs.  August  Herz.  Error  1 
Washtenaw  Circuit. 

STATEMENT. 

The  plaintiff  brought  this  suit  on  tl, 
statute  (Comp.  L.,  sec.  2065)  to  recover  o, 
account  of  injuries  done  to  his  sheep  by  tli 
defendant’s  dog.  On  the  trial  it  appearc 
that  some  of  jfiaintiff’s  sheep  were  kille- 
and  others  injured  by  the  defendant’s  doj, 
and  also  that  the  animal  was  at  the  tin 
rabid.  The  court  below  held  that  the  sta 
ute  was  not  intended  to  apply  to  mad  dosi 
OPINION.  i 

Two  opinions  are  filed  in  the  case,  one  I 
Graves,  Oh.  J. ,  holding  that  the  ruling  > 
the  court  below  was  erroneous ;  and  one  b 
Cooley,  J.,  with  whom  Campbell,  J.,  coi 
curred,  holding  the  ruling  below  correc 
and  the  jndgment  was  affirmed,  with  cosl 
ChrisLiancy,  J.,  did  not  sit  in  this  case. 


PRACTICE— CHANCERY—  CHAT 
CERY  RULE  64  CONSTRUED. 


The  People  ex  rel.  Peter  Dunn  vs.  tl 
Judge  of  ths  Superior  Court  of  Detro 
Application  for  mandamus. 

STATEMENT. 

The  writ  asked  for  in  this  case  was 
compel  respondent  to  place  a  chancery  cau 
pending  in  the  Superior  Court,  wherein  tl 
relator  is  complainant  and  Valentine  Hi 
sendegen  is  defendant,  upon  the  calendi 
for  the  current  term  at  the  foot  thereof.  I 
appears  that  the  case  is  at  issue  on  bill,  a 
swer  and  replication ;  that  the  defenda 
took  the  proper  steps  to  have  the  witness' 
examined  in  open  court ;  that  the  case  w 
not  in  readiness  for  hearing  in  time  to  n| 
tice  it  for  the  first  day  in  term,  but  it  w; 
noticed  in  relator’s  counsel  for  a  subseque 
day  in  term  and  application  was  made  fii 
to  the  clerk  and  afterwards  to  the  court 
have  the  case  placed  at  the  foot  of  the  ci 
endar  for  the  term,  as  provided  by  chance 
rule  64,  which  the  court  denied,  claimij 
that  the  rule  only  applied  to  cases  wh€ 
the  proofs  were  taken  in  usual  form  bj 
commis.sioner  or  examiner,  and  not  to  cas 
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where  the  testimony  was  to  be  taken  in  open 
court. 

OPINION. 

!  Held,  That  the  rule  does  not  apply  to 
cases  where  the  witnesses  are  to  be  exam¬ 
ined  in  open  court ;  and  such  cases  must  be 
noticed  for  hearing  for  first  day  of  term. 

Writ  denied. 


ATTACHMENT— CONDITIONS  OF 
BOND  IN— DECLAEATION— DE- 
.  MUEEER  —  PLEADINGS  —  OB¬ 
JECTIONS,  GENERAL  — EVI¬ 
DENCE  —  EXCEPTION  —  AR- 
I  REST  OP  JUDGMENT— RBC- 
I  ORD-PRACTICE— EXECU- 
i  TION— ESTOPPEL-JUDG- 

^  MENTS  AS  EVIDENCE— 

•  PRESUMPTIONS. 


‘  Hiram  Jennison  et  al.  vs.  John  Haia  et  al. 

*  Error  to  Ottawa  Circuit.  Opinion  by  Graves, 
Ch.  J. 

;  STATEMENT. 

)  Defendants  in  error  prosecuted  Edwin 
iCole  by  attachment,  and  the  sheriff  seized 
[under  the  writ  as  property  of  Cole  a  very 
]  large  and  valuable  amount  of  lumber,  timber, 
‘teams,  vehicles,  tools  and  other  chattels. 
'While  the  sheriff  was  in  possession  and  be¬ 
fore  the  trial,  two  of  plaintiffs  in  error  sued 
out  a  writ  oi  replevin  against  him  to  ob- 
jtain  possession  of  the  same  property.  The 
writ  was  directed  to  the  coroner.  Plaintiff's  in 
error  executed  a  replevin  bond  which  was 
delivered  to  the  coroner,  who  then  took 
»possession  of  the  property  and  delivered  it  to 
j plaintiffs  in  the  replevin  suit.  The  plaintiffs 
in  replevin  made  default  and  judgment  was 
rendered  for  a  return  of  the  property  and 
joosts,  and  two  days  thereafter  defendant  in 
lerror  recovered  judgment  against  Cole  for 
'|?8,209  88  damages  and  |49  35  costs.  Ezecu- 
||tion  issued  on  the  judgment  in  replevin  to 
ilwhich  the  sheriff  made  return  that  he  had 
jdemanded  the  goods  of  the  plaintiff's  in  re- 
jplevin  and  that  they  refused  to  deliver  the 
ijsame  or  any  part  thereof ;  and  also  that  he 
jjdemanded  the  costs  and  that  payment  tnereof 
iwas  refused  ;  and  further  ,  that  he  levied  on 
[■goods  to  collect  such  costs,  when,  on  being 
fnotiiied  that  a  writ  of  error  had  been  taken 
'(out  and  a  bond  in  error  given,  and  that  his 
•execution  was  superceded,  he  relinquished 
aithe  levy.  The  bond  in  replevin  was  thereup- 
lijn  assigned  to  defendants  in  error  and  they 
lorought  an  action  upon  it  iu  their  own  name 
a,»nd  obtained  judgment,  which  plaintiffs  in 
(.error  have  brought  to  this  court  on  writ  of 
.'error. 

The  first  charge  of  error  rests  upon  a  gene- 
'ral  objection  against  admitting  any  evidence, 
which  was  based  on  a  general  proposition 
'Claimed  to  be  supported  by  two  defects  in  the 
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declaration.  The  specification  of  defects 
were  :  first,  that  the  breaches  are  not  suffi¬ 
ciently  set  out ;  and,  second,  that  there  was 
no  allegation  of  the  issuing  and  return  of  an 
execution  in  the  replevin  suit. 

OPINION. 

Held,  That  when  a  defendant  claims  that 
a  declaration  is  delective  on  the  face  and  still 
omits  to  demur  and  thereby  raise  the  point 
on  the  record  at  a  stage  and  in  a  lorm  the  most 
favorable  to  a  deli  berate  and  right  decision  and 
lies  by  while  costs  accumulate  and  until  the 
time  of  the  trial  and  then  springs  the  ques¬ 
tion  for  the  first  time  by  an  oojectioa  to 
evidence  ne  will  be  held  to  strict  rules,  and 
will  be  required  in  the  quaint  and  expressive 
language  of  Lord  Hardwick  “to  hit  the  bird 
in  the  eye  and  this  is  especially  so  when  the 
real  justice  of  the  case  does  not  appear  to 
have  been  overreached.  Here,  then,  is 
no  assignment  that  the  declaration  is  bad, 
but  the  objection  rests  on  an  execution  to  ad¬ 
mission  of  evidence,  and  therefore  depends 
upon  the  bill  of  exceptions  alone,  and  not  on 
the  main  record.  A  demurable  defect  in  a 
declaration  is  not  stiic'Jy  a  ground  of  excep¬ 
tion  at  all,  but  should  be  assailed  either  by 
demurrer,  motion  for  arrest  of  judgment  or 
by  assignment  of  error  on  the  main  record. 

But  the  first  specifiation  was,  moreover,  too 
indefinite  to  call  for  indulgent  treatment,  and 
the  second  is  not  justified  by  the  precedents 
and  authorities.  The  New  York  courts  in 
passing  on  this  statute,  from  which  we 
copied  very  much  of  ours,  have  held  it  un¬ 
necessary  to  aver  the  issuing  and  return  of 
the  writ,  and  there  is  no  reason  for  intro¬ 
ducing  greater  nicety  than  has  prevailed 
there. 

The  admission  of  evidence  to  establish  the 
execution  of  the  bond,  and  the  introduction 
of  the  bond  itself  under  the  proof  made  of 
its  execution,  are  made  the  basis  of  assign¬ 
ments  of  error.  There  was  no  affidavit  deny¬ 
ing  its  execution. 

Held,  That  as  the  declaration  expressly 
counted  on  the  bond  the  defendant  by 
omitting  to  deny  its  execution  by  affidavit, 
thereby,  under  Circuit  Court  rule  seventy- 
nine,  admitted  its  execution  and  delivery 
and  the  outside  facts  which  were  gone  into  as 
to  the  way  in  which  the  paper  was  really  ex¬ 
ecuted  did  not  impair  or  overreach  the  effect 
of  this  admission  or  work  any  legal  preju¬ 
dice  to  plaintiffs  in  error. 

Error  is  also  assigned  upon  the  admission 
of  the  execution  and  the  return  thereof, 
which  were  objected  to  for  the  reasons,  first, 
that  the  writ  was  not  in  properTorm';  and  sec¬ 
ond,  that  the  return  was  not  sufficient  because 
it  did  not  show  that  the  officer  attempted  to 
find  or  return  the  property,  or  that  it  was 
not  in  the  county. 

Held,  That  the  first  ground  of  objection 
was  too  indefinite.  The  oceasion  required  a 
distinct  and  suggestive  statement  of  the  de¬ 
fect  aimed  at. 

Held,  As  to  the  second  ground,  that  the 
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obligation  of  the  bond  was  that  the  plaintiffs 
in  replevin  should  return  the  property  in 
case  the  judgment  should  so  require,  and  not 
simply  that  they  should  be  subject  to  have 
the  property  wrung  from  them  by  force  of 
lesal  process,  or  should  concede  permission 
to  coerce  a  return  ;  and  on  judgment  for  such 
return  being  rendered  their  right  of  posses¬ 
sion,  acquired  by  virtue  of  the  writ  and  bond, 
was  completely  terminated,  and  on  demand 
by  the  officer  their  duty  became  fixed  and  was 
an  active  and  not  a  passive  or  indif¬ 
ferent  one,  viz.,  to  surrender  the  property, 
and  in  refusing  so  to  do  they  acted  in  their 
own  wrong  and  in  violation  ol  their  obliga¬ 
tion  ;  and  the  law  will  not  allow  them  now 
to  set  up  the  failure  of  the  sheriff  to  take  it 
forcibly  from  them,  to  defeat  their  liability 
under  the  obligation.  Their  positive  refusal 
to  deliver  to  the  officer  on  the  writ  may  be  re¬ 
garded  for  the  purposes  ol  this  suit  as  equiv¬ 
alent  to  a  formal  and  complete  return  of  the 
execution  wholly  unsatisfied. 

The  admission  of  the  judgment  in  evidence 
is  also  assigned  lor  error.  The  only  ground 
of  objection  was  that  the  judgment  was  not 
properly  rendered. 

HM,  That  this  objection,  like  the  others 
referred  to,  was  too  general  and  unspecific  to 
bind  the  court  to  entertain  it.  The  specific 
defect  referred  to  should  have  been  distinctly 
pointed  out. 

It  is  further  urged  here  that  the  evidence 
did  not  show  that  the  writ  of  replevin  was 
accompanied  by  an  affidavit. 

Held,  That  this  would  be  no  ground  for  ex¬ 
cluding  the  judgment  as  evidence,  because, 
first,  if  its  validity  as  evidence  depended  on 
the  existence  of  such  an  affidavit,  in  the  ab¬ 
sence  of  evidence  to  the  contrary,  it  would  be 
presumed  in  aid  of  the  judgment  that  an  affi¬ 
davit  was  made  and  annexed  to  the  writ;  but, 
second,  the  plaintiffs  in  error  are  estopped 
from  making  any  such  objection ;  the  pro¬ 
ceedings  in  the  replevin  suit,  including  the 
bond,  constitute  the  machinery  by  which  the 
property  was  taken  from  the  attaching  officer 
and  passed  over  to  the  principals  in  the  bond, 
and  the  parties  who  promoted  and  managed 
those  proceedings  cannot  set  up  that 
they  got  the  property  without  an  affidavit  or 
committed  other  similar  irregularities  in 
order  now  to  defeat  a  suit  on  the  bond. 

An  assignment  of  error  is  based  upon  the 
refusal  of  the  court  to  allow  Edwin  Cole  to 
answer  the  following  question :  “State  wheth¬ 
er  all  the  logs  were  not  subject  to  a  lien  of  the 
Bendon  Lumbering  Company  for  the  stump- 
age,  and  whether  that  company  was  not  the 
owner  of  the  lands  from  which  the  timber 
was  cut  by  you.”  The  object  of  this  was  to 
show  some  right  or  interest  in  the  replevied 
property  belonging  to  some  third  party. 
This  inquiry  was  propounded  as  one  entire 
and  inseparable  interrogatory  to  be  passed 
upon  by  the  court,  and,  if  allowed,  to  be 
answered  as  a  whole,  it  was  objected  to  as 
incompetent,  irrelevant  and  inadmissible. 

Held,  That  if  any  branch  or  element  of  the 


inquiry  was  plainly  subject  to  either  groufj 
of  the  objection  the  ruling  excluding  it  ca 
not  be  assailed  for  error ;  and  that  so  much 
least  ol  the  inquiry  as  referred  to  the  ownt 
ship  of  the  lands  was  subject  to  the  objecth 
of  incompetency. 

Judgment  affirmed  with  costs. 


CHANCERY  —  INJUNCTION— j 
FORECLOSURE. 


Michael  Looby  vs.  John  Woods.  Appeal  j 
chancery  from  Kalamazoo  Circuit.  Opini 
by  Campbell,  J. : 

STATEMENT. 

This  was  a  bill  to  enjoin  a  foreclosure 
advertisement  on  the  ground  that  the  time 
payment  had  been  extended  by  agreement 
the  parties.  The  question  is  one  of  fact  e 
tirely  and  the  testimony  very  evenly  balance  °  ■ 
The  court  below  dismissed  the  bill.  I  * 

OPINION.  il* 

Held,  by  Campbell,  J.,  with  whomChr*' 
tiancy  and  Cooley,  J.,  concurred,  that  the  p  • , 
ponderance  of  evidence  was  in  favor  of  coii  ’ 
plainant.  Graves,  Ch.  J.,  was  in  doubt  up  |  ^ 


the  evidence,  but  thought  that  the  decree  | 
the  court  below  ought  to  prevail.  I  ‘ 

Decree  reversed  with  costs  of  both  cou  i 
to  complainant  and  a  new  decree  ordered  t 
be  hereafter  settled  and  entered  in  tlj 
court.  H 


PRACTICE— BURDEN  OP  PROCJ 
PARTNERSHIP. 


IlCI 


Merrill  I.  Mills  vs.  Mumford  Bunce  et  .  , 
Error  to  St.  Clair  Circuit.  Opinion  by  C  ij 
lev,  J. : 

STATEMENT. 

This  action  was  brought  upon  two  pron  -jj 
sory  notes  purporting  to  be  made  byjjp 
Bunce  &  Co.,  copies  of  which  were  annex*., ^ 
to  the  declaration,  which  in  effect  deda  l  I," 


upon  all  notes  as  made  by  all  the  defenda,  s 
in  the  joint  names  signed  to  them.  The  i|k| 
fendants,  Mumford  Bunce  and  Lever  It 
Bnnce,  for  the  purpose  of  casting  the  b'| 
den  upon  plaintiffs  of  proving  that  defeil 
ants  were  liable  as  makers,  filed  an  affida 
that  they  “do  now  each  for  himself  deny  tl 
he  ever  signed,  executed  or  delivered  eitl; 
of  said  notes,  ”  etc.  The  court  below  h 
that  this  put  the  plaintiff  to  the  proof  of 
execution  of  the  note. 

OPINION. 

Held,  That  this  ruling  was  erroneous  ;  i 
such  an  affidavit  in  every  case  of  a  partn  lij 
ship  note  might  be  made  by  each  of  the  pt 
ners  except  the  one  who  actually  signed 
the  partnership  name  and  delivered  the 
strument,  and  in  every  such  case  this  rul 
would  defeat  the  purpose  of  the  rule  mak^tl 
the  note  prove  itself  when  its  execution 
not  deniea  on  oath  ;  that  the  denial  in  si 
case  should  be  either  jointly  of  all  the 
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oi  fendants,  or  it  by  part  only  it  should  be 
U  broad  enough  to  negative  such  a  proper  exe- 
1  cution  ot  the  note  as  would  bind  them  as 
el  makers. 

ia  It  was  conceded  that  defendants  were  part¬ 
ners,  but  the  question  in  dispute  was  whether 
the  particular  transaction  was  in  the  line  of 
the  partnership  business. 

Held,  That  a  greater  latitude  should  have 
bee-a  allowed  in  proving  the  facts  which 
might  tend  to  show  that  all  the  defendants 
knew  their  partnership  name  was  being  used 
li  in  the  dealings  with  plain'^itf;  that  the  plain- 
tifl  should  have  been  permitted  to  show  that 
the  business  with  him  was  carried  on 
:  in  the  partnership  name ;  for,  while 
y  this  alone  would  not  make  the 
it  other  defendants  liable  if  done  without 
their  knowledge,  yet  there  was  evidence  to 
show  that  they  knew.  Plaiatifl  understood 
;i  he  was  dealing  with  them  jointly,  and  the 
,  fact  that  the  correspondence  was  conducted 
I  in  the  firm  name  was  a  circumstance  very 
.  proper  to  be  considered. 

Judgment  reversed,  with  costs,  and  a  new 
'J  trial  granted. 

*1  FRAUD  —  FALSE  REPRESENTA- 

I  TIONS,  RELIANCE  UPON,  PROP- 
,r  ER  TO  BE  PROVED— COMPE- 

II  TENCY— VARIANCE— SLIGHT 

III  VARIANCE  NO  GROUND 

OP  REVERSAL. 

Qi  Adna  T.  Stone  vs.  Richard  Coveil  et  al. 
Error  to  Kalamazoo  Circuit.  Opinion  by 
Campbell,  J. : 

STATEMENT. 

Defendants  in  error  sued  Stone  in  case  for 
•*  fraud  in  makins;  false  representations  con¬ 
cerning  a  note  and  mortgage  which  he  as¬ 
signed  to  them  in  exchange  for  certain  per¬ 
sonal  property. 

!  I  The  plaintifis  were  allowed,  in  addition  to 
w  proving  the  terms  of  their  contract,  to  prove 
the  value  of  the  chattels  exchanged  for  the 
note  and  mortgage,  and  also  to  testify  that 
defendants’  representations  in  regard  to  the 
If  securities  were  the  inducement  to  the  trade. 
J  OPINION. 

*  Held,  That  in  determining  whether  a  fraud 
'J  has  been  committed  it  is  always  desirable  to 
have  the  jury  enabled  to  put  themselves  as 
li*  nearly  as  may  be  in  the  place  of  the  parties 
that  they  may  fully  appreciate  the  bearing  of 
'I  their  conduct,  and  the  value  of  what  is 
'  transferred  on  either  side  must  bear  more  or 
less  on  the  motives  of  both  ;  that  the  in- 
ij  ducement  on  which  plaintifis  acted  was  ad- 
cj  missible,  as  no  one  is  defrauded  who  does 
lit  not  act  in  reliance  upon  the  fraudulent  repre- 
|i  sentations,  and  this  is  a  leading  inquiry  in 
I  these  cases. 

:i  A  witness  called  to  show  the  worthlessness 
ii  ot  the  mortsage  testified  to  making  an  exami- 
:l  nation  of  the  land  and  was  asked  his  opinion 
,1  of  its  value.  Objection  was  made  as  to  his 
t  competency.  It  appeared  that  he  was  a 


farmer  living  about  twenty-eight  miles  from 
the  land,  and  was  not  particularly  acquainted 
with  the  value  of  l.ndin  the  immediate  re¬ 
gion  of  this  land  only  as  prices  were  given  to 
him.  He  testified  that  the  land  was  worth  in 
his  opinion  not  over  five  dollars  per  acre. 

Held,  By  the  majority  ot  the  court,  Camp¬ 
bell,  J.,  dissenting,  that  the  showing  was  suf¬ 
ficient  to  bring  the  witness  within  the  reasons 
permitting  farmers  and  other  land  owners  to 
give  their  opinion  as  to  values  of  lands  in 
their  own  neighborhood. 

The  court  was  asked  to  direct  a  verdict  for 
defendant  on  the  grounu  of  a  variance.  This 
question  was  not  raised  except  by  request  to 
charge,  and  both  parties  had  been  sworn  as 
witnesses  and  had  gone  fully  into  the  details 
of  the  trade,  and  both  agreed  substantially  to 
the  points  wherein  the  variance  from  the  dec¬ 
laration. 

Held,  That  when  a  party  has  not  been  and 
could  not  have  been  misled  on  he  trial,  a 
slight  variance  is  not  ground  of  reversal. 

It  is  also  alleged  as  error  that  the  court 
held  the  defendant  liable  for  false  representa¬ 
tions  if  he  knew  or  had  reason  to  believe 
them  to  be  false,  without  requiring  proof  of 
actual  knowledge.  But  the  court  was  very 
particular  in  requiring  the  jury  to  find  that 
the  representations  were  knowingly  and  posi¬ 
tively  made  and  actually  false. 

Held,  That  this  ruling  was  correct ;  that  a 
man  is  bound  by  his  positive  and  unequivocal 
operations  of  fact  and  bound  to  make  good 
the  consequences  of  their  falsehood. 

Judgment  affirmed,  with  costs. 


JURISDICTION  —  DISCRETION  — 
GOVERNOR— POWERS  OP  GOV¬ 
ERNMENT— IMPEACHMENT- 
USURPATION  OP  POWER- 
EXECUTIVE  CANNOT  BE 
COMPELLED  TO  ACT  BY 
THE  JUDICIARY, 

The  t  eopleexrel.  John  L.  Sutherland  et 
al.  vs.  John  J.  Bagley,  Governor.  Appli¬ 
cation  for  mandamus.  Opinion  by  Cooley, 

STATEMENT, 

The  object  of  this  application  is  to  require 
the  Governor  to  issue  his  certificate  that  the 
Portage  Lake  &  Lake  Superior  Ship  Canal 
and  harbor  have  been  constructed  iu  con¬ 
formity  with  the  acts  of  Congress  making  a 
land  grant  tor  the  same  and  the  acts  of  the 
Legislature  of  this  State  conferring  the  great 
upon  a  corporation  which  the  relators  now 
claim  to  represent  The  question  of  juris¬ 
diction  alone  has  been  presented  on  the  vol¬ 
untary  appearance  of  the  counsel  for  the  re¬ 
spective  parties.  The  duty  which  the  Gov¬ 
ernor  Is  required  to  perform  is  imposed  upon 
him  by  statute,  when  he  is  satisfied  that  the 
work  has  been  done  in  conformity  with  the 
law.  The  purpose  of  the  certificate  is  to  fur- 
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nish  to  the  beneticiarleis  under  the  land  grant 
the  evidence  of  their  right  to  the  land.  The 
Governor  concedes  that  the  canal  and  harbor 
are  constructed  in  proper  manner,  but  insists 
that  the  canal  has  been  constructed  on  private 
property,  so  that  the  public  are  not  assured  ol 
the  benetits  anticipated,  and  that,  therefore, 
the  spirit  and  intent  of  the  statutes  have  been 
compiled  vrith,  and  he  refuses  his  certificate 
on  this  ground. 

The  relators  insist  that  the  question  is 
simpiy  whether  tue  Governor  construes  the 
statutes  correctly,  ;  nd  is  purely  a  .judicial 
question,  involving  s  othmg'but  a  proper  con¬ 
struction  of  the  law 

OPINION. 

Held,  1.  That  this  ;s  not  a  case  where  noth¬ 
ing  is  left  to  the  discretion  of  the  Governor, 
as  he  is  required  to  judge  on  a  personal  in¬ 
spection  ol  the  work,  and  must  give  his  cer¬ 
tificate  on  his  own  judgment  and  not  on  that 
of  any  other  person,  officer  or  department; 
and  this  application  might  well  be  decided  on 
this  narrow  ground  if  the  court  felt  so  in¬ 
clined,  which  they  do  not. 

Held,  2.  That  our  government  is  one  whose 
powers  have  been  carefully  apportioned  be¬ 
tween  three  distinct  departments,  which 
emanate  alike  from  the  people,  have  their 
powers  alike  limited  and  defined  by  the  Con¬ 
stitution,  are  of  equal  aignity  and  within 
their  respective  spheres  of  action  equally  in¬ 
dependent  ;  that  neither  can  control,  modify  or 
in  any  manner  influence  the  action  of  the 
other  except  within  its  own  sphere,  and  that 
the  remedy  for  a  usurpation  of  power  beyond 
the  jurisdictioa  ol  either  department  is  by 
impeachment  audnot  by  the  action  of  another 
department;  that  the  courts  have  no  more 
right  to  intervene  to  enforce  the  performance 
ol  executive  than  of  legislative  duties  ;  that 
while  the  head  cf  an  executive  department 
may  ’.e  covered  by  judicial  process  to  per- 
torm  a  merely  ministerial  duty  required  to  be 
done  by  him,  not  as  the  mere  assistant  oi 
agent  of  the  chief  executive,  but  independ¬ 
ently  OI  him,  yet  that  when  duties  are  im¬ 
posed  upon  the  Governor,  whatever  be  their 
grade  or  importance,  or  nature,  the  courts 
have  no  right  to  say  tnat  this  or  that  duty 
might  have  been  imposed  upon  some  inferior 
othcer,  and  that,  theiefore,  the  like  remedy 
exists  as  it  it  had  been  so  imposed ; 
that  when  the  apportionment  of  power, 
authority  and  duty  to  the  Governor  has  been 
made,  either  by  the  Constitution  or  the  Legis¬ 
lature,  it  is  not  in  the  province  of  the  courts 
to  say  that  a  particular  duty  so  apportioned 
is  ol  such  an  inferior  grade  and  importance 
that  it  mignt  have  been  referred  to  some  ia- 
ferior  officer,  and  on  that  ground  to  assume 
jurisdiction  as  if  the  duty  had  been  actually 
intrusted  to  such  inferior  officer  ;  that  the  fact 
that  the  Governor,  while  questioning  the  ju¬ 
risdiction  of  the  court,  professes  a  willing¬ 
ness  to  be  governed  by  its  decision  does  not 
affect  the  question.  Since  it  is  not  consistent 
with  the  aignity  of  the  court  to  pronounce 
judgments  which  may  be  disregarded  with 
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impunity,  nor  with  that  of  the  Executive  J 
place  him  in  a  position  where  i 
a  matter  within  his  own  provini 
he  must  act  contrary  to  his  judgment  or  sta:l 
convicted  of  a  disregard  of  the  law ;  that  t'l 
consideration  that  the  denial  of  juri8dicti| 
in  such  cases  will  leave  parties  m  many  casj 
without  remedy  is  not  conclusive  of  tj 
question  nor  is  it  entitled  to  have  muj. 
weight  in  determining  the  question ;  that  1 1 
decisions  in  Hawkin.-  vs.  the  Governor , 
Ark.,  570;  State  vs.  the  Governor,  25  N.  .j 
331;  People  vs.  Bissell,  19  Ill.,  229;  Dewi' 
petiiiouer,  32  Me.,  510,  and  Mauran  vs.  Smil', 
8,  R.  I.,  192,  are  full  and  satisfactory  on  tj 
point. 

Order  to  show  cause  declined. 

• - .  - - 

CHANCERY-BILL  FOR  DISCOL 
ERY— DEED,  DELIVERY  OP  , 

Mary  J.  Pairbaine  vs.  Thomas  A.  Fairbaii|^i 
Appeal  in  chancery  from  Superior  Court  f 
Detroit.  Opinion  by  Graves,  Ch.  J. :  I 

STATEMENT. 

This  bill  was  filed  to  compel  a  discovery  a/j 
for  special  relief  relative  to  an  unrecorded  del 
from  defendant  to  complainant,  who  is  P 
wife,  of  certain  property  which  complainai 
claims  defendant  had  given  her  and  had  il 
cretly  and  without  right  taken  and  destroys 
The  defense  was  that  the  deed  had  never  be] 
delivered,  but  wasjmerelyjhanded  to  complailj 
ant  to  be  carried  irom  Pontiac  to  Detroit  aif 
there  to  be  destroyed.  The  question  present  | 
is  one  of  fact  entirely.  The  court  below  d) 
creed  in  favor  of  complainant. 

OPINION. 

Held,  That  the  evidence  presents  a  state  I 
facts  importing  a  delivery  of  the  deed  as. 
conveyance,  and  that  the  explanation  made  1 
these  facts  by  defendant  is  unreasonable  ; 
itself,  and  the  depositions  relied  on  as  suj 
portiDg  his  view  do  not  inspire  confidence. 

Decree  affirmed,  with  costs. 


EVIDENCE— ACCOUNT  BOOKS 
ACQUIESCENCE— OBJECTIONJ]! 

—NO  LIABILITY  OP  NEW  | 
FIRM  FOR  DEBTS 

OP  OLD. 

- 

Smith  Botsford  et  al.  vs.  David  W.  Klei  'll 
haui  et  al.  Error  to  Oakland  Circuit.  Opi:  i 
ion  by  Campbell,  J. : 

STATEMENT.  ' 

Defendants  in  error,  who  were  pr 
duce  dealers  in  Pontiac,  sued  plai 
tills  in  error,  who  were  commission  me 
chants  in  Detroit,  to  recover  damages  for  tl 
sale  ol  certain  wheat  sold  against  orders  ai 
at  a  loss,  and  also  to  recover  a  balance  of  a 
count.  The  consignments  were  made 
November,  1871,  in  January  and  Februar 
1872,  and  on  February  12,  1872,  Hibbard,  o 
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of  the  defendants,  retired,  and  the  Botsfords 
continued  the  business  under  an  agreement 
]  and  public  notice  that  they  were  to  settle 
,  the  accounts  and  collect  the  debts  due  to  the 
ijfirm.  Defendants  in  error  continued  their 
j,  dealings  with  the  new  firm  until  May  or  June, 
,  1872,  but  the  accounts  of  the  old  and  new 
,|business  were  kept  entirely  separate. 
|jA.ccounts  of  sales  were  rendered  from  time 
ijto  time  and  drafts  drawn.  Notes  were  also 
Y^ent  to  the  plaintifls  in  error  to  be  discounted 
j^or  defendants  in  error.  The  same  course 
i',iwas  pursued  with  the  new  firm.  Certain 
tjarafts  on  the  new  firm  were  excluded. 

OPINION. 

Held,  That  they  were  not  admissible. 
They  were  not  between  the  parties  and  noth- 
ring  was  shown  or  oflered  which  could  connect 
ahem  with  this  controversy. 

The  question  whether  plaintiffs  had  over- 
Irawn  their  account  with  the  new  firm  was 
nifiso  excluded. 

Held,  That  this  exclusion  was  proper  lor 
,he  same  reason. 

Objection  was  made  to  the  introduction  of  a 
i[!ertain  letter,  written  by  a  boy  in  defendant’s 
ji  ffflce,  for  want  of  proof  of  authority  to  the 
tlvriter. 

Held,  That  the  evidence  on  the  point  was 
■jiufflcient  to  go  to  the  jury,  and  the  letter  was 
:|jroperly  admitted. 

Evidence  oflered  to  show  by  the  books  of 
|j|.he  new  firm  that  the  accounts  were  trans- 
,Q,!erred  and  continued  without  change  alter 
iphe  dissolution,  was  excluded.  No  offer  was 
jpiade  to  show  that  that  plaintifls  knew  how 
:;he  books  were  kept  or  assented  to  such  trans¬ 
fer. 

Held,  That  the  action  of  the  defendants  in 
' *;hat  regard  could  not  affect  the  plaintifls 
®iVithout  their  knowledge  and  consent  or  ac- 
‘huiescence,  and  this  evidence  alone  would  be 
■Inadmissible. 

“i  A  note  for  $3,000  dated  in  April,  1872,  paid 
ly  plaintiffs  and  payable  to  and  indorsed  by 
he  new  firm  was  admitted  in  evidence 

Held,  That  as  it  appeared  that  this  note 
j.ivas  given  in  renewal  of  a  note  sent  and 
ijiharged  to  the  old  firm  in  November,  1871, 
%nd  the  object  of  the  proof  was  to  show  the 
jorrectness  of  that  charge,  it  was  properly 
idmitted,  as  relating  not  to  the  new  but  to 
he  old  account. 

The  first  charge  simply  told  the  jury 
ilaintifls  were  entitled  to  such  sum  as  they 
lijhould  find  due  them  as  the  balance  of  ac- 
iiiount  with  interest  from  the  commencement 
Iff  suit. 

I  Held,  That  this  was  not  open  to  the  ob- 
■iection  that  this  left  the  jury  to  find  a  bal- 
'Lnce  including  more  than  the  old  firm’s  ac- 
“jount.  The  whole  course  of  the  trial  had 
'iept  the  new  business  out  of  sight,  and  it 
Tvould  be  impossible  to  create  any  such  con- 
usion. 

The  second  charge  was  in  substance  that 
plaintiffs  might  recover  damages  if  the  jury 
j  |ind  that  defendants  received  the  wheat  with 


instructions  to  hold  till  May,  and  sold  it  con¬ 
trary  to  such  instructions,  as  charged  In  the 
special  counts. 

Held,  That  the  exception  is  not  in  such 
form  as  to  indicate  what  it  refers  to ;  and 
that  the  objection  urged  here  that  there  is 
nothing  in  the  special  counts  to  show  any 
such  instructions  as  are  mentioned  in  the 
charge,  and  also  that  there  is  no  evidence  to 
sustain  it  under  a  portion  of  the  counts.  Is 
untenable  ;  that  it  applicable  to  any  of  the 
counts  it  was  admissible,  and  that  there  was 
evidence  tending  to  prove  the  facts  referred 
to,  which  the  iury  were  bound  to  consider. 

Held,  also.  That  the  court  was  right  in 
holding  that  the  liability  of  the  old  firm  was 
not  ended  unless  the  plaintiffs  had  agreed  to 
accept  the  liability  of  the  new  firm  in  its 
place. 

Judgment  affirmed  with  costs. 


PKOMISSORY  NOTE-ENDORSER 
—TITLE. 


Charles  F.  Gibson  vs.  Albert  Miller  et  al. 
Case  made  from  Bay  Circuit.  Opinion  by 
Graves,  Ch.  J. : 

STATEMENT. 

Gibson  recovered  judgment  against  defend¬ 
ant  George  B.  Whitman  as  maker  and  the 
other  defendants  as  indorsers  of  a  promissory 
note,  and  the  defendant  Miller,  who  de¬ 
fended  separately,  asks  a  review  upon  case 
made. 

George  B.  Whitman  obtained  a  loan 
from  plaintiff  on  a  note  made  by  himself  pay¬ 
able  to  the  order  of  John  C.  Whitman,  and 
which  was  first  indorsed  by  the  latter  and 
then  by  Miller.  On  this  note  falling  due,  it 
was  about  to  be  protested,  when,  to  gain  fur¬ 
ther  time,  George  B.  put  the  note  in 
suit,  making  it  payable,  like  the  first,  to  the 
order  of  John  C.,  and  witnout  communi¬ 
cating  with  the  latter,  who  does  not  appear 
to  have  had  any  knowledge  of  it  or  connec¬ 
tion  with  it  until  it  fell  due,  tnen  sub<cribed 
it  as  maker  and  called  on  Miller  to  indorse  it. 
Miller  consented  to  put  nis  name  on  the  back 
of  it  on  condition  that  George  B.  should 
“  at  once”  get  John  u.  to  give  his  name  as  first 
indorser  and  that  it  should  not  be  used  before 
such  indorsement.  In  violation  of  this  con¬ 
dition  the  note  was  delivered  to  plaintiff  as  it 
then  was,  upon  the  understanding  that  George 
B.  would  thereafter  obtain  the  indorsement  of 
John  C.,  and  the  prior  note  was  given  up  and 
canceled.  Miller  was  not  aware  until  after 
its  maturity  that  the  note  had  not  been  in¬ 
dorsed  by  John  C.  The  note  fell  due  in 
plaintiff’s  hands  without  any  indorsement  by 
John  C.,  and  then  plaintiff  took  steps  to 
charge  both  Miller  and  John  C.  Whitman  as 
indorsers,  as  though  both  had  actually  in¬ 
dorsed  in  regular  course.  Some  days  after¬ 
wards  John  C.  did  indorse  the  note  and  guar¬ 
anteed  its  payment  in  writing  indorsed  there¬ 
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OPINION. 

Held,  That  the  character  ol  indorser  never 
attached  to  Miller  at  all ;  that  the  delivery  of 
the  note  under  the  circumstances  did  not  in¬ 
vest  the  plaintift  with  the  legal  title  ;  that 
the  note  showed  on  its  face  that  it  required 
the  indorsement  of  the  payee  to  give  it  com- 
^  plete  operation,  and  it  cannot  be  urged  by 
i-i  the  plaintiff  that  he  was  brought  or  led  to 
S  accept  the  paper  without  such  indorsement 
through  any  carelessness  or  neglect  of  Miller, 
If}  and  he  therefore  took  it  subject  to  all  equities 
that  it  was  subject  to  m  VVhitman’s  hands; 
^  that  the  subsequent  indorsement  by  John  C, 
L  was  of  no  legal  avail  to  affect  the  liability  of 
CJ  Miller. 

Judgment  reversed  and  judgment  entered 
C  in  this  court  in  favor  of  defendant  for  the 
costs  of  both  courts. 


% 


CHAPICERY  —  FORECLOSURE  — 
0  SET-OFF  —  WHAT  DEBTS 


MAY  BE  ALLOWED 


BY  WAY  OF. 


Lawrence  Hendricks  vs.  Edward  Toole  et 
al.  Appeal  in  chancery  from  Kent  Circuit. 
Opinion  by  Campbell,  J. ; 

STATEMENT. 

Complainant,  as  assignee,  tiled  his  bill  to 
foreclose  a  mortgage  given  to  Catharine  F. 
Browner  by  Edward  and  Bridget  Toole  to  se¬ 
cure  the  promissory  note  of  Edward  Toole  for 
f200,  dated  January  25,  1870,  and  payable  in 
three  years  with  ten  per  cent,  interest  semi¬ 
annually.  The  mortgage  contained  a  clause 
providing  for  declaring  the  whole  amount 
due  upon  default  in  payment  of  any  install¬ 
ment  for  thirty  days  after  it  became  due. 
The  bill  was  filed  in  October,  1872,  on  a 
default  in  the  semi-annual  interest  due  July  25, 
1872,  for  which  the  option  of  declaring  all  due 
had  been  exercised.  The  defense  was  a  ten¬ 
der  and  no  default,  and  also  that  the  assign¬ 
ment  was  without  consideration  to  avoid  a 
set-off.  The  court  below  rejected  the  de¬ 
fense  o  tender,  but  allowed  the  set-off'.  Com¬ 
plainant  appeals,  and  the  only  question  raised 
is  upon  the  allowance  of  the  reduction.  The 
answer  relies  upon  a  debt  from  Catherine 
Browner  to  Bridget  Toole.  The  proofs  only 
showed  an  undivided  one-fifth  interest  in 
Bridget  Toole  to  a  common  judgment  ren- 
dered  in  favor  of  the  Judge  of  Probate 
56  against  Mary  Foley  as  principal  and  Mrs. 
^  Browner  and  one  Sheldon  Leavitt  as  sureties 
on  an  administration  bond. 


OPINION. 

Held,  That  there  was  no  such  reciprocity 
of  obligation  and  no  such  identity 
of  parties  as  could  make  such  an  interest  of 
Bridget  Toole  a  legal  or  equitable  set  off 
against  a  sole  claim  belonging  to  Mrs.  Brow¬ 
ner,  even  if  it  had  been  a  claim  against 
Bridget  instead  of  her  husband  ;  that  the 
claims  to  be  set  off  against  one  another  must 


always  be  such  that  the  debtor  on  one  side  li 
the  same  as  the  creditor  on  the  other,  eithe: 
as  the  nominal  or  the  real  party  in  interest 
and  that  the  set-off  claimed  in  this  case  wa 
improperly  allowed. 

Decree  reformed  accordingly,  with  costs  ol 
both  courts  to  complainant. 


LEASE— TENANCY-  POSSESSION 
—CHARACTER  OF— CONSTRUC¬ 
TION  OF  LEASE  —  NOTICE  - 
INDEPENDENT  ENTRY 
AFTER  SURRENDER  OF 
PREMISES  WILL  NOT 
REVIVE  AND  CON¬ 
TINUE  THE  LEASE. 


Charles  R.  Thomas  et  al.  vs.  Milton  Frost 
Error  to  Wayne  Circuit.  Opinion  by  Camp  n 
bell,  J.  :  If) 

STATEMENT.  i. 

This  suit  was  brought  to  recover  rentfo  n 
the  use  and  occupation  of  certain  water  privl  ii 
leges  in  Detroit  River.  Plaintiffs  owned  le 
water  front  which  had  not  been  wharfed  out  * 
Defendant  owned  premises  below  and  adjoin  to 
ing,  on  which  he  had  docked  out  about  50  u 
feet.  Upon  the  premises  above  plaintiffs’  th  ili 
dock  extended  out  about  400  feet.  In  Svp  ki 
tember,  1872,  plaintiff  rented  to  defendan » 
their  river  front  for  booming  purposes  fo  k 
one  month  at  $50  a  month.  Defendant  unde  ot 
that  lease  ran  a  boom  across  from  the  heat  i? 
of  the  dock  to  a  correspondini 
distance  from  shore  on  his  own  dock  ani  la 
used  the  inclosed  space  for  storage,  and  con  in 
tinned  the  use  and  paid  rent  until  April  4  ij 
1873.  In  February,  1873,  defendant  havin  s,i 
complained  about  the  rent  plaintiff's  notitie>  m 
him  “  that  he  must  pay  rent  so  long  as  Hi 
single  stick  of  timber  remained  on  thei  (d 
premises,  but  that  be  might  teiminate  th  igi 
lease  at  the  end  of  any  month  by  takin,  t 
away  his  logs  and  giving  notice  thereof.”  H  Ki 
gave  the  proper  notice.  The  jury  found  tha  t 
he  had  removed  the  logs.  The  questions  nov  iti 
presented  relate  to  the  effect  of  certaii  ir: 
other  acts  as  bearing  on  the  continuane  le 
of  the  lease,  and  to  rulings  as  to  the  legs  it 
effect  of  such  acts.  Plaintiff’s  evidence  tendei  id 
to  show  continual  maintenance  of  the  boon  Hel 
and  the  storage  of  logs,  which  latter  fact  wa  ii( 
not  found  to  be  true.  The  only  furthe  to 
proofs  tended  to  show  that  in  April  defendan  (i 
fioated  logs  in  cribs  to  his  mill,  bringing  th  jf| 
lower  end  of  the  cribs  against  the  end  of  hi  imi 
own  dock  on  the  upper  side  and  outside  th  ir, 
line,  when  the  boom-poles  had  beei  i’ll 
fixed  from  which  cribs  the  logs  wer  livi 
run  under  his  dock  into  his  own  boom  below  fc; 
the  time  taken  being,  according  as  th  Set 
weather  was  favorable,  from  four  hour 
upward  not  to  exceed  at  any  time  two  days  iji 
The  cribs  while  lying  there  were  fastened  b  !ij 
the  dock  and  kept  outside  of  the  line  wher 
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the  boom  poles  were,  and  if  the  poles  were 
there  they  were  only  fastened  at  the  lower 
end  while  the  cribs  were  there  and  to  prevent 
the  legs  from  floating  inside  upon  plaintifls’ 
premises  ;  that  no  one,  while  the  cribs  were 
;here,  applied  to  uass  in  or  out. 

The  court  was  asked  by  plaintifl  to  charge 
‘  that  the  keeping  of  a  boom  in  front  of  plaln- 
;iffs’  premises  by  the  defendant  was  of  itself 
luch  a  use  as  would  make  him  liable  to  pay 
•ent  therefor.”  The  court  charged  as 
■equested  by  defendant,  “  that  if  the 
ury  find  that  a  boom  was  used 
)y  the  delendant  on  the  premises  at  any 
ime  after  April  4,  and  further  find  that  such 
loom  was  only  used  to  prevent  logs  from 
loating  in  on  plaintiffs’  front  and  to  prevent 
,ny  claim  that  the  tenancy  continued,  then  no 
enancy  can  be  inferred  from  such  use  of  the 
lOom.” 

The  court  qualified  plaintiffs’  request  by 
aying  that  if  the  defendant  kept  it  in  any 
ray  by  reason  of  his  previous  tenancy  or  oc- 
upancy,  or  did  anything  he  was  authorized 
0  do  under  that  tenancy,  he  would  be  bound ; 
ut  that  if  he  did  nothing  which  concerned 
oominar  logs,  which  was  the  purpose  of  the 
jase,  he  would  not  be  bound  as  a  tenant, 
aough  he  might  be  liable  as  a  trespasser  ; 
aat  it  would  not  be  necessary  in  order  to 
old  him  that  it  should  be  actually 
sed  as  a  beom,  if  it  was  put  there  for  that  pur- 
ose,or  it  he  kept  possession  for  that  purpose, 
he  couit  further  ruled  that  bringing  rafts  in 
ont  of  the  premises  in  manner  described  to 
ave  the  logs  unloaded  from  under  the  dock  in- 
iliiiijdefendant’s  own  boom  without  unnecessary 
ulelay  would  not  be  such  occupation  as  would 
o4>ntinue  the  tenancy,  but  that  placing  rafts 
tilird  continuing  them  there  without  regard  to 
itiiliading  and  unloading  would  be  acts  of 
•liil  nancy. 

si  Held,  That  while  some  parts  of  the  language 
taqiefi  by  tbe  court  below,  considered  by  itself, 
ight  countenance  the  idea  that  a 
lie  of  the  premises  except  for  the 
lecifie  purpose  of  booming  logs  would 
)t  be  such  a  holding  as  would 
jntinue  the  tenancy,  yet  taking  the  whole 
arge  together  such  a  construction  would  be 
imewhat  strained,  and  when  read  in  the 
!ts  as  given  in  evidence  it  cannot  be  ap- 
lied  so  broadly. 

Held,  further  That  no  reasonable  construc- 
nn  of  the  lease  could  include  any  premises 
l.tside  of  the  booming  ground  actually  fixed 
the  parties  as  a  possession. 

[Held,  also.  That  the  only  possession  of  the 
lemises  which  could  continue  the  tenure 
l  er  defendant’s  compliance  with  the  plain- 
fs’  notice  is  one  though  some  positive  act 
juivalent  either  to  a  re-entry  or  to  the 
Iclusion  of  any  other  possession ;  that  the 
lidence  doos  not  disclose  any  such  act  of 
lelusive  use,  and  the  charge  would  not  have 
tified  a  finding  for  defendent  if  such  fact 
il  exist;  that  the  bringing  of  defendent’s 
Its  across  plaintiffs’ front  to  pass  the  logs 
o  his  own  boom  cannot  be  regarded  as 


possessory  acts ;  and  a  series  of  such  acts 
would  have  no  tendency  to  prove  an  entry 
and  ouster ;  that  they  can  be  nothing  more  than 
trespasses;  that  when  a  tenant  has  left  and 
given  up  his  tenure,  a  subsequent  independ¬ 
ent  entry  is  no  continuance,  but  a  new  hold¬ 
ing  of  a  very  ditterent  quality  ;  that  no  charge 
was  given  or  refused  to  the  legal  sentiment 
of  plaintifl  ’s  in  error. 

Judgment  affirmed,  with  costs. 


CHANCERY-STAY  OP  PROCEED¬ 
INGS— ELECTION  OP  REME¬ 
DIES  —  ESTOPPEL  BY 
MOTION, 


au^l 


Herman  Jennison  etal.  vs.  John  Haire  et  al. 
and  Luman  Jennison  et  al.  vr.  same. 

Opinion  by  Cooley,  J. ; 

STATEMENT. 

Motion  is  made  for  a  perpetual  stay  of  pro¬ 
ceedings  upon  judgments  rendered  in  this 
affirmance  of  judgments  rendered  by  the  Ot¬ 
tawa  Circuit  Court.  The  actions  in  which 
these  judgments  were  given  were  brought 
upon  replevin  bonds  given  by  the  Jennisons 
and  one  Pearsons  in  certain  suits  brought  by 
them  against  one  Bailey,  who  as  an  officer 
had  attached  the  property  replevied  at  the 
suit  of  defendants  in  error. 

The  replevin  suits  were  instituted  June  19, 
1867,  and  the  property  in  controversy  was 
taken  and  delivered  to  the  defendants  therein 
on  the  giving  of  the  bonds  on  which  these 
judgments  were  recovered.  Bailey  caused  his 
appearance  to  be  entered  in  the 
suits,  and  on  October  17,  1867, 

took  the  default  of  the  plaintifls  for  want  of 
declaration.  February  26,  1868,  judgment 
for  a  return  of  the  property  was  entered 
against  the  plaintifls  on  their  default.  April 
22, 1868,  plaintifls’  attorney  entered  a  motion 
to  set  aside  these  judgments,  but  never 
called  it  up.  February  4, 1869,  writs  de  re- 
turno  were  issued  on  the  judgments,  which 
were  returned  bv  the  officer,  April  20,  1869, 
that  he  had  made  demand  for  the  property 
without  effect,  and  had  levied  upon  goods  and 
chattels  to  satisfy  the  costs,  and  further  that 
on  said  20th  day  of  April,  1869,  he  was 
served  with  notice  that  writs  of  error  had 
been  taken  out  and  bonds  given  staying  pro¬ 
ceedings.  These  bonds  appear  to  have  been 
signed  by  the  Jennisons  in  person.  The 
writs  of  error  were  not  presented 
to  effect,  but  in  March,  1872,  were  dismissed 
on  motion  of  defendants  in  error.  Those  par¬ 
ties  then  took  from  Bailey  assignments  of  the 
replevin  bonds,  and  about  August  1st,  1872, 
brought  suits  thereon,  which  were  defended 
by  the  Jennisons  by  new  attorneys.  While 
these  suits  were  at  issue  and  ready  for  trial, 
on  May  29, 1873,  the  defendants  filed  their  bill 
in  equity  to  set  aside  the  original  judgments, 
alleging  that  they  had  been  obtained  in  con¬ 
sequence  of  the  negligence  and  fraudulent 
conduct  of  their  attorney  and  by  means  of 
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fraud  and  miBinformation  on  the  part  of  de¬ 
fendants  in  error,  whose  conduct  they 
profess  to  set  out  in  detail,  and  averring 
that  they  had  been  wholly  ignorant  of 
,  such  judgments  until  on  or  about  May 
15,  1873.  A  preliminary  injunction  was 
granted  on  this  bill,  but  on  the  coming  in  of 
defendant’s  answer  a  motion  was  made  to  dis¬ 
solve  the  same,  and  the  court  dissolved  it. 
The  suits  on  the  replevin  bonds  proceeded  to 
judgment  in  the  Circuit  Court,  and  were  there 
removed  by  the  defendants  to  this  court  by 
writs  of  error,  and  the  judgments  affirmed 
during  the  present  term,  after  lull  argument, 
on  their  behalf.  While  these  cases  were  pend¬ 
ing  in  this  court,  and  while  the  suit  in  chan 
eery  was  still  pending  in  the  Circuit  Court, 
the  complainants  in  that  suit,  in  August, 
1873,  presented  to  the  Circuit  Court  affiaa- 
vits  setting  out  in  detail  the  various  fraudu¬ 
lent  and  negligent  acts  and  omissions  charged 
against  their  attorney  and  against 
the  defendants  in  error,  and  upon 
these  moved  the  court  to  set  aside 
the  original  judgments  which  had  been  ren¬ 
dered  five  and  a  half  years  before.  The  court 
took  the  motion  under  advisement,  and  on 
April  10th,  1874,  more  than  six  years  after  the 
judgments  were  rendered,  set  them  aside. 
The  present  motion  is  now  made  in  this 
court  on  the  ground  that  the  judgements  in 
the  original  suits  having  been  set  aside  the 
’oundation  for  the  suits  on  the  bonds  has  been 
taken  away. 

OPINION. 


Held,  That  the  Circuit  Court  was  in  error 
in  supposing  that,  it  was  proper  to  relieve 
these  parties  upon  mere  motion  under  the 
circumstances  ;  that,  where  the  fraud  alleged 
is  denied  after  the  lapse  of  any  considerable 
time,  the  remedy  by  motion  is  not  the 
most  suitable  to  be  adopted,  but  resort 
should  be  had  to  an  original  suit 
where  the  issue  would  be  made  by  plead¬ 
ing  and  tried  upon  oral  examination  of  wit¬ 
nesses,  giving  an  opportunity  for  the  customary 
and  regular  review  in  an  appellate  court;  that 
especially  after  they  had  already  elected 
another  and  more  suitable  remedy  and  taken 
the  other  steps  they  have,  these  parties  were 
not  at  liberty  to  abandon  that  suit  and  begin 
new  proceedings  of  a  different  nature  which 
must  inevitably  give  new  occasions  for  delay, 
and  which  would  end  no  one  could  imagine 
where  or  in  what  court,  or  after  what  further 
experiments  with  judicial  process.  Motion 
denied  with  costs. 


DIVORCE-CRTTELTY— ADUL¬ 
TERY. 


Sarah  S.  Soper  vs.  John  W.  Soper.  Appeal 
in  chancery  from  Wayne  Circuit.  Opinion  by 
Campbell,  J. : 

STATEMENT. 


This  is  a  bill  for  divorce  on  separate  grounds 
of  cruelty  and  adultery. 


OPINION. 

Held,  That  there  was  no  proof  of  crue 
of  any  importance,  beyond  the  circumstan^ 
arising  out  of  a  quarrel,  which,  whoever 
in  fault,  resulted  m  as  severe  treatment  of 
husband  as  of  the  wife,  and  that  the  case 
not  made  out  under  this  head. 

Held,  further,  That  the  proofs  on  the  fa 
charged  under  the  head  of  adultery  are  ve 
unsatisfactory  and  unworthy  of  reliance, 
guilty  inference  should  not  be  resorted 
without  very  convincing  reasons.  The  tef 
mony,  aside  from  the  incompetent  heart 
rumors,  would  not  justify  the  condemnat? 
of  thr  defendant,  even  if  the  instances! 
which  it  related  had  been  charged  in  the  b 
which  they  are  not.  The  stories  and  rumi 
testified  to  have  evidently  been  magnified 
repetition.  The  fact  that  the  social  stands 
and  intercourse  was  not  changed  is  sigh 
cant.  There  is  nothing  in  the  evidence! 
justify  the  court  in  declaring  the  defendi 
guilty. 

Decree  affirmed,  each  party  paying  th 
own  costs. 


SLANDER— MARRIED  WOMAli' 
ACT  —  PARTIES,  TORTS  —  PAl 
TIES,  PRACTICE-MIS  JOINDE 
—EXEMPTION  —  EVIDENCE-; 
SPECIAL  DAMAGES— CROSS- 
EXAMINATION  —  ACCORD 
AND  SATISFACTION- 
DAMAGES,  MITIGATION 
OP  — NEXT  FRIEND  — 
INTENT  —  MALICE. 


ti 


Wellington  E.  Burt  et  al.  vs.  Susan  A.  I 
Bain.  Error  to  Saginaw  Circuit.  Opin 
by  Cooley,  J. : 


STATEMENT. 

This  is  an  action  of  slander.  Theplaintil 
an  infant  and  sues  by  her  next  friend, 
slander  is  alleged  to  have  been  uttered 
Amina  Burt,  but  her  husband.  Welling 
E.  Burt,  is  joined  with  her  as  defendant.  1 
question  of  the  right  to  thus  join  the  husbi 
is  raised. 

OPINION, 

Held,  That  the  husband  having  been 
common  law  a  necessary  party  to  such 
action,  and  our  married  woman’s  acts  tw 
having  in  express  terms  changed  the  forrifi 
rule,  but  on  the  contrary  having  expresw 
provided  that,  in  cases  where  he  “has  bljit 


It 


or  shall  be  joined  as  defendant  with  his  wir 
his  person  and  property  shall  be  exempt  fr 
responsibility  from  her  torts,  and  as  the  jefci 
ing  of  him  as  a  mere  nominal  defendant 
lead  to  no  mischief,  it  cannot  be  said  that 
has  been  made  an  improper  party  by 
statute  in  question,  although  it  would  se 
that  there  is  now  no  reason  for  joining  hia 
The  slander  alleged  was  a  charge  that 
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laintiff,  who  was  an  unmarried  woman,  had 
sen  with  child  and  had  a  miscarriage.  One 
f  the  witnesses  was  allowed,  under  ob- 
ction,  to  testify  to  an  admission  of  Mrs. 
urt’s  that  she  supposed  she  had  repeated  the 
ory.  The  objection  was  that  it  was  not  an 
Imission  of  the  fact,  but  only  her  supposi- 
on. 

Held,  That  it  tended  to  prove  the  fact,  and 
as  therefore  competent. 

It  is  assigned  as  error  that  plaintifl 
as  permitted,  although  the  declara- 
on  did  not  claim  special  damages, 
•  show  that  in  consequence  of  the  slander 
le  was  excluded  from  the  society  in  which 
le  formerly  moved,  and  was  affected  in  mind 
lid  health. 

Held,  That  these  results  are  the  natural,  if 
i>t  the  inevitable,  results  of  such  a  slander, 
|id  might  be  shown  without  setting  them 
It  in  the  declaration.  Our  statute  makes 
,e  imputation  of  want  of  chastity  in  a  female 
tionable^er  se,  so  that  the  necessity  for  an 
lerment  of  special  damages  in  order  to  show 
i3ause  of  action  is  not  requisite. 

A  witness  called  for  the  prosecution  to 
low  the  speaking  of  the  words  testified  on 
pss-examination  that  she  had  previously 
L''d  the  same  story  from  others.  On  re- 
Irmination  she  was  asked  to  state  from 
aom.  This  was  allowed  against  objection. 
'Held,  That  this  ruling  was  correcf.  The 
idence  drawn  out  on  cross-examination 
ide  the  extent  and  prevalence  of  the  rumor 
Toned  a  proper  subject  of  Inquiry,  and 
titled  the  plaintiff  also  to  trace  it  back  to 
rs.  Burt,  if  she  could. 

Defendants  offered  to  show  that  while  a 
•mercase  between  the  same  parties  relating 
the  same  cause  of  action  was  pending,  and 
trial  an  understanding  was  had  whereby 
(e  two  defendants  were  to  go  on  the  stand 
id  under  oath  disclaim  belief  in  the  reports, 
d  this  was  to  be  considered  a  satisfaction  of 
;b  cause  of  action,  and  the  suit  was  to  be 
icontinued  without  costs ;  and  that  this 
derstanding  was  carried  out  and  plaintiff’s 
unsel  stated  in  open  court  that  a  satisfactory 
rangement  had  been  made  by  which  plain- 
Ps  character  was  vindicated,  and  the  pro- 
idings  were  at  an  end.  This  offer  was  ob- 
ted  to  and  rejected. 

B.eld,  That  the  evidence  offered  was 
t  admissible  as  a  retraction  and  apology  in 
tigation  of  damages,  as  no  apology  or  re- 
ctlon  was  offered  to  be  shown,  but  only  a 
'  claimer  that  defendents  then  believed  the 
Arts,  'fbe  plaintiff  was  an  infant  and 
lid  rot  bj  bound  by  any  relinquishment  of 
:  rights  by  her  next  friend  in  the  suit.  The 
St  friend  could  not  admit  away  the  infant’s 
hts.  The  evidence  offered  was  not  there- 
e  admissible  as  showing  an  accord  and  sat- 
iction. 

fhe  court  was  asked  but  declined  to  charge 
•t  even  though  Mrs.  Burt  spoke  the  words 
iirged,  yet  if  they  were  spoken  without  any 
ention  to  injure  plaintiff',  and  under  such 
lumstances  as  would  not  lead  the  person 


hearing  them  to  believe  they  were  spoken 
as  true,  the  plaintiff  could  not  recover ; 
also,  that,  if  sne  made  the  statement  as 
something  she  had  heard,  accompanied  with 
the  further  statement  that  she  did  not  believe 
it  to  be  true  and  did  not  intend  to  impute  a 
want  of  chastity,  and  was  not  understood  by 
those  hearing  her  statement  to  Impute  it,  and 
if  in  this  manner  her  statement  taken  to¬ 
gether  was  a  denial  of  the  imputation,  it  was 
not  actionable  and  defendants  should  be  ac¬ 
quitted. 

Held,  That  this  refusal  was  correct.  These 
reque-ts  amount,  in  substance,  to  an  assertion 
that  any  charges  whatsoever  might  be  pub¬ 
lished  and  repeated  with  impunity  so  long  as 
their  truth  was  disclaimed,  or  so  long  as  the 
persons  who  heard  them  uttered  were  not  led 
to  believe  them.  Such  a  doctrine  would  be 
immoral  and  pernicious,  and  the  Circuit 
Judge  correctly  informed  the  jury  that  there 
could  be  no  excuse  for  the  circulation  of  vile, 
defamatory  or  slanderous  language  against 
another  which  the  party  uttering  it  does  not 
believe  to  be  true. 

The  charge  on  the  subject  of  damages  is 
complained  of  on  the  grounds  ;  1.  That  it 
assumed  certain  facts  to  exist  which  were  not 
in  proof  such  as  that  the  plaintiff  was  a 
sensitive  girl  and  had  suffered  in  consequence 
of  the  slander,  and  the  relative  situation  of 
the  parties,  etc.,  and  2.  That  it  submitted  to 
the  jury  the  question  whether  the  evidence 
showed  malice  in  Mrs.  Burt.  The  charge  on 
this  subject,  which  is  quite  lengthy,  is  given 
in  full. 

Held,  1.  That  the  Judge  did  no  more  than 
to  ask  the  jury  to  look  upon  the  case  as  it 
was  presented  by  the  evidence  and  to  draw 
therefrom  the  natural  and  necessary  infer¬ 
ences.  It  is  not  necessary  to  prove  that  a 
young  woman  is  sensitive  to  so  cruel  a 
charge. 

2.  That  it  was  clearly  right  to  submit  the 
question  of  malice  to  the  jury,  for  there  was 
evidence  from  which  legal  malice  might  be 
inferred,  even  if  no  actual  design  to  injure 
was  shown.  Enough  appeared  at  least  to 
warrant  the  jury  in  finding  that  due  caution 
had  not  been  observed  by  Mrs.  Burt,  and  that 
she  had  assisieJ  considerably  in  spreading  the 
injurious  report. 

Judgment  affirmed  with  costs. 


INSURANCE  POLICY,  CON¬ 
STRUCTION  OP  — “PLATE,” 
WHAT  IT  INCLUDES— 
AGENT— FRAUD. 


The  Hanover  Fire  Insurance  Company  vs. 
Catharine  Mannasson.  Error  to  'Wayne  Cir¬ 
cuit.  Opinion  by  Cooley,  J. : 

STATEMENT. 

This  was  an  action  on  a  policy  of  insurance 
covering  household  furniture, etc.,  in  a  dwell¬ 
ing  house  in  Bay  City.  “Money,  bullion, 
jewels,  plate  and  watches,”  are  excepted  from 
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the  policy  unless  particularly  specified,  and 
the  policy  provides  that  “  all  frauds  or  at¬ 
tempt  at  fraud  or  false  swearing  on  the  part 
of  the  assured”  should  cause  a  forfeiture  of 
all  claim  under  it.  Among  the  articles  alleged 
to  have  been  destroyed  were  certain  silver 
forks  and  tea  and  table  spoons  not  p.  rticularly 
specified  in  the  policy.  These  were  claimed 
as  excluded  under  the  term  “  plate.” 

Held,  The  term  “plate”  does  not  embrace 
articles  of  ordinary  use,  whatever  the  mate¬ 
rial,  but  only  the  more  pretentious  articles 
which  are  displayed  on  the  tables  of  the 
wealthy  or  ostentatious,  and  which  are  to  be 
considered  rather  as  articles  of  luxury  than  as 
household  furniture. 

Two  days  after  the  date  of  the  policy  the 
plaintiff’s  husband,  who  obtained  it  for  her, 
took  from  the  house  twenty-six  pillows  and 
twenty-six  pillow-slips,  part  of  the  property 
insured,  and  boxed  them  up  and  sent  them 
away  where  they  were  afterwards  received  by 
plaintiff.  The  fire  occurred  eighteen  days 
after  the  policy  issued.  In  the  proofs  of  loss 
claim  was  made  for  these  pillows  and  slips. 
Mannasson,  who  swore  to  the  proofs 
of  loss,  testified  that  they  were  made 
out  by  the  agent  of  the  company,  who 
told  him  to  put  in  all  he  had  ;  that  there 
was  a  deduction  to  be  made  by  the  company 
any  way  ;  that  he  told  the  agent  he  wanted 
to  correct  it ;  that  he  had  articles  that  were 
not  mentioned  that  he  wished  to  mention 
something  about ;  that  the  agent  said  that  it 
would  be  time  to  fix  that  all  right  when  the 
deduction  was  made,  and  that  he  took  him  to 
the  ofiice  where  he  was  sworn.  The  judge 
charged  that  if  the  agent  told  Mannasson  to 
put  the  articles  thus  sent  off  into  the  proofs 
of  loss  the  plaintiff  would  not  be  debarred 
from  a  recovery. 

Held,  That  this  evidence  was  erroneously 
received.  It  did  not  tend  to  show  that  the 
agent  gave  any  such  direction.  It  did  not 
show  that  the  agent  knew  that  the  property 
had  any  of  it  been  sent  away.  He  had  no 
tendency  to  excuse  what prima  facie  was  a 
fi’audulent  act  on  the  part  of  Mannasson,  or 
to  show  good  faith. 

Judgment  reversed,  and  a  new  trial  or¬ 
dered. 


oflices.  He  claims  that  the  stock  he  so  heb 
was  by  him  bargained  and  sold  to  the  com 
pany,  and  that  they  became  bound  to  accep 
and  pay  for  it,  but  have  refused  so  to  df 
The  judgment  below  was  against  him.  Ev: 
dence  was  rejected  of  statements  of  individu 
al  directors  out  of  session  and  also  of  state 
ments  made  by  directors  in  debate  while  th; 
Board  was  in  session. 

OPINION. 

Held,  That  this  ruling  was  correct.  Th 
evidence  offered  was  clearly  incompetent  t 
show  that  the  company  in  its  corporate  chai 
acter  had  bargained  with  him  to  purchase  hil 
stock.  I'he  actual  determination  reache 
by  the  Board  was  declared  by  resolution 
which  was  admitted  ;  and  thus  rendered  il 
unnecessary  to  admit  the  declarations  of  ind:! 
vidual  directors  in  the  debate  which  led  t 
this  resolution,  to  show  what  the  companf 
had  determined  upon. 

Held,  further,  That  the  evidence  did  nd 
conduce  to  show  that  the  company  entere; 
into  an  agreement  with  the  plaintiff  to  bu 
his  stock.  The  company  determined  a^ 
among  themselves  to  take  plaintiff’s  stock  s' 
whatever  price  or  prices  "it  had  cost  him  I 
and  the  plaintiff,  assuming  to  regard  tnil 
conclusion  as  an  overture  to  himself,  notifie- 
his  acceptance  and  proceeded  to  tender  16 
snares  of  the  stock  "and  demanded  what  h 
claimed  they  had  cost  him.  But  there  is  n 
proof  that  the  corporation  has  pu' 
itself  in  the  attitude  of  an  agret 
ing  party  with  the  plaintiff  and  perfects 
with  him  the  terms  of  transfer.  The  mod 
and  time  of  payment,  and  the  ascertainmen 
of  the  amount,  were  all  left  unsettled  by  th 
resolution  of  the  Board.  It  appears  that  di 
ferent  portions  of  the  plaintiff’s  stock  ha 
cost  different  prices  and  that  it  was  not  cot 
templated  by  him  that  the  company  shoul 
pay  cash  but  that  they  should  give  him  it 
dorsed  paper.  The  transaction  disclosed  b 
the  record  is  that  the  company  in  their  ow 
councils  went  so  far  as  to  agree  upon  th 
mode,  or  time  of  payment,  or  to  ascertain  th 
amount ;  that  they  did  come  into  complet 
contract  relations  with  the  plaintiff  as  buyei 
of  his  stock.  I 

Judgment  affirmed  with  costs. 


COEPOBATIONS  —  SALES  —  EVI¬ 
DENCE  —  DIRECTORS,  OUT- 
STATEMENTS  OF  NOT 
BINDING  ON  CORPO¬ 
RATION-CONTRACT. 


William  Peck  vs.  The  Detroit  Novelty 
Works.  Error  to  Superior  Court  of  Detroit. 
Opinion  by  Graves,  Ch.  J. : 

STATEMENT. 

Plaintiff  Peck  being  owner  of  a  large  num¬ 
ber  of  shares  of  stock  in  defendant’s  corpo¬ 
ration  and  being  also  secretary  and  treasurer 
for  the  year  preceding  April  1, 1873,  was  by 
resolution  of  the  Board  removed  from  his 
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CHANCERY  —  FRAUD  —  SUBSTl 
TUTION,  EFFECT  OF  IN  CER 
TAIN  CASES  —  CLOUD  UPON 
TITLE  —  PARTITION  —  NO¬ 
TICE  —  ESTOPPEL  —  AC¬ 
COUNTING  —  GUAR¬ 
DIAN  AD  LITEN. 
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Emily  Damouth  et  al.  vs.  Mary  Klock  et  al 
Appeal  in  chancery  from  Barry  Circuil 
Opinion  by  Cooley,  J. : 

STATEMENT. 

The  complainants,  Emily  Damouth  an 
Lester  Stimpson,  are  children,  and  the  com 
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iplainant,  Clarence  Geer,  is  a  grandchild  of 
(Leonard  Stimpson,  who  died  in  February, 
11858,  in  Barry  County,  and  they  are  the  only 
.heirs  at  law  of  said  Leonard  Stimpson,  ex- 
-cept  William  J.  Stimpson,  an  infant,  who  is 
.made  a  defendant  in  this  suit.  They  allege 
-that  said  Leonard  Stimpson  was  the  owner 

■  of  a  parcel  of  land  in  said  county  (describing 
it),  and  that  he  had  a  certificate  of  purchase 
from  the  State  for  a  certain  other  parcel  on 
esection  16  (also  described);  that  he  also 
jowned  considerable  personal  property ; 
.that  he  lett  a  widow,  now  Mary 
lElock,  one  of  the  defendants ;  that  she,  with 
jintent  to  defraud  the  heirs,  caused  said  cer- 
ijtilicate  to  be  surrendered,  paid  to  the  State  a 
ijbalance  due  thereon,  and  obtained  a  patent 
i,in  her  own  name,  and  afterwards  conveyed  it 
(jto  Lester  Stimpson,  who  conveyed  it  to  Chas. 
jiD.  Bogue,  who  two  years  later  conveyed  it 
^ to  said  Mary  Kloek,  taking  back  a  mortgage 
)|for  about  i400,  which  he  still  holds ;  that 
^Leonard  Stimpson,  at  his  death,  also  owned 
H»nother  parcel  of  land  in  said  county  on  sec 
d'jon  12  (also  described),  to  which  Mary  Klock 
lirlaims  to  have  a  deed  from  his  administrators, 
ijind  has  conveyed  by  deed  portions 
iijf  it  to  other  parties  who  have 
ilmortgaged  portions  of  it;  that  George 
iW.  Warner  claims  to  own  and  has  a  recorded 
ijieed  to  one  parcel,  and  Mary  Klock  holds  a 
iinortgage  given  by  James  Y.  Wilson  upon  the 
[jjalance  thereof;  that  said  Wilson,  Warner, 
Jviary  Klock  and  Morgan  Curtis  claim  to  have 
epome  interest  in  or  lien  upon  the  last  men- 
(jpioned  parcel,  which  is  fraudulent  and  void  as 
[(tgainst  the  heirs;  that  in  March,  1858,  said 
'(iiary  Kloch  petitioned  for  the  appointment 
.)f  herself  and  Charles  McQueen  as  adminis- 
jirators  of  L  onard  StimpsDn,  and  that  some 
iJoroceedings  were  bad,  all  of  which  were  irreg- 
jrlar,  illegal  and  void;  that  they  nevertheless 
>)retended  to  be  and  acted  as  such  adminis- 
i.rators,  taking  possession  of  the  property  and 
j|ionverting  the  personalty  and  appropriating 
^  he  lands  to  their  own  use.  The  prayer  is  that 

lefendants  may  come  to  a  fair  and  just  account 
»f  the  amount  received  on  account  of  said  per- 
onal  property,  as  well  as  from  the  use  and 
iccupation  of  the  lands,  and  that  the  title  to 
he  lands  may  be  decreed  to  be  in  suv-h  heirs 
,nd  for  a  partition  thereof  ;  also,  for  execu- 
i;  ion  for  the  sums  found  to  be  the  share  of 
■■  omplainants. 

r  The  bill  was  demurred  to  and  demurer  over- 
(  uled,  and  bill  taken  as  confessed  by  all  de- 
3ndants  except  the  minor,  William  J.  Stimp- 
on,  who  answered  bv  guardian  ad  litem. 

There  was  a  stipulation  to  take  the  proofs 
■efore  one  Cobb,  a  justice  of  the  peace.  The 
■roofs  were  closed  by  a  common  order  under 
he  rules,  which  is  made  the  subject  of  com- 
laint. 

f  Held,  That  the  mere  agreement  to  substitute 
i  he  justice  for  a  commissioner  could  not  have 
le  effect  to  take  the  case  out  of  the  rules,  and 
le  order  subsequently  made  extending  the 
,  , me  sixty  days  would  supersede  any  impli- 
(  ation  from  the  stipulation  that  the  taking  of 

■  'stimony  should  be  proloneed  indefinitelv. 


The  decree  below  was  substantially  as 
prayed  for  in  the  bill.  Defendants  appealed, 
and  insist  that  the  bill  presents  no  case  for 
equitable  relief,  and  that  it  is  multifarious. 

STATEMENT. 

Held,  That  the  bill,  though  inartiiicially 
drawn,  shows  the  complainants  to  be 
entitled  to  some  relief ;  that  they  are  entitled 
to  have  the  clouds  thrown  upon  their  title 
by  the  fraud  of  d  fendants,  Mary  Klock  and 
Charles  McQueen  removed,  and  there  is  no 
reason  why  a  partition  should  not 
be  decreed  in  the  same  suit ;  but 
that  defendant  Bogue  claiming  under 
Mary  Klock,  who  had  the  aoparent  record 
title  to  the  lot  on  section  sixteen,  could  not 
have  his  claim  invalidated  without  a  showing 
of  notice  of  her  fraud,  and  the  bill  does  not 
contain  the  necessary  allegations  for  this  pur¬ 
pose  and  should  have  been  dismissed  as  to 
him  ;  that  Lester  Stimpson  having  conveyed 
one  of  the  parcels  is  estopped  thereby  from 
asserting  rights  in  this  parcel,  and  his  interest 
in  that  parcel  should  be  awarded  to  said  Mary 
Klock  to  whom  he  conveyed  it  ;  that  the  alle¬ 
gations  of  the  bill  are  insufficent  to  enti¬ 
tle  complainants  to  the  relief  sought,  as 
against  defendants  Warner,  Wilson  and  Cur¬ 
tis,  and  the  bill  should  be  dismissed  as  to 
them  ;  that  the  decree  was  correct  in  ordering 
an  acccounting  as  to  both  rents  and  profits  and 
the  personalty  ;  that  the  defendants  Klock, 
and  McQueen,  are  estopped  by  having  taken 
upon  themselves  the  administration  on  their 
own  application  and  having  assumed  to  have 
administered  fully  ;  that  the  suit  does  not 
necessarily  overhaul  the  administration  as 
to  creditors,  but  only  so  far  as  the  rights  of 
complainants  as  heirs  and  distributers  are  af¬ 
fected  ;  that  a  further  administration  would 
now  be  merely  matter  of  form  and  as  such  it 
could  not  be  required  on  the  demand  of 
parties  who  have  themselves  assumed  to  ad¬ 
minister  the  estate  up  to  the  point  of  account¬ 
ing  ;  but  the  decree  should  be  so  modified  as 
to  accounting  as  to  leave  defendants  Black  and 
McQueen  at  liberty  to  produce  their  evidence. 

The  infant  defendant,  William  J.  Stimpson, 
whose  interests  are  identical  with  the  com¬ 
plainant’s,  is  made  to  answer  by  his  guardian 
ad  litem,  the  defendant  McQueen,  in  denial 
of  his  own  rights  and  in  defense  of  the  action 
of  those  who  had  defrauded  him, 

OPINION. 

Held,  That  this  was  an  outrage  upon  the 
infant  and  the  administration  of  justice,  and 
the  wrong  is  the  more  astonishing  here  be¬ 
cause  the  fraudulent  parties  do  not  answer 
themselves,  but  undertake  to  shield  them¬ 
selves  behind  the  answer  of  an  infant  who  has 
been  placed  in  their  power,  but  who  person¬ 
ally  can  know  nothing  of  the  facts;  that  this 
guardian  ad  litem  should  be  displaced  by  a 
disinterested  party  before  the  case  proceeds 
further. 

Decree  modified  accordingly,  with  costs 
against  McQueen  both  on  his  own  behalf  and 
as  guardian  of  William  J.  Stimpson  and  the 
record  remitted  for  further  proceedings  ;  no 
costs  are  allowed  for  or  against  Mary  Klock. 
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CmsMINAL  LAW— ASSAULT 
WITH  INTENT  TO  RAVISH  IN- 
PANT-CRIMINAL  COMPLAINT 
-INFORMATION  AND  BELIEF 
-INTENT,  ALLEGATION  OF- 
MATTER  OP  INFERENCE- 
JURISDICTION,  PRESUMP¬ 
TIONS  AS  TO— PRELIMINA¬ 
RY  EXAMINATION,  OB¬ 
JECT  OP— WHETHER  A 
WARRANT  AND  ARREST 
NECESSARY  PREREQUI¬ 
SITES  TO  VALID  EXAM¬ 
INATION,  QUR  — EVI¬ 
DENCE— RESISTANCE- 
CHARGE  TO  JURY. 


Tbe  People  vs.  Timothy  Lynch.  Excep¬ 
tions  from  Bay  Circuit.  Opinion  by  Chris- 
tiancy,  J. : 

STATEMENT. 

Defendant  was  convicted  of  an  assault  with 
intent  to  ravish  one  Mary  Carney,  an  infant  of 
the  age  of  fourteen  years.  Defendant  first 
plead  in  abatement  that  the  complaint  was 
only  sworn  to  by  the  father  of  the  girl,  who 
had  no  personal  knowledge  of  the  facts,  but 
swore  to  them  only  upon  iniormation  from 
his  said  daughter  Mary,  and  that  no  other 
evidence  was  taken  by  or  submitted  to  the 
justice,  and  that  consequently  the  justice 
acquired  no  jurisdiction  to  issue  the  warrant ; 
that  the  examination,  therefore,  was  void, 
and  there  had  consequently  been  no  exami¬ 
nation  in  the  case  ;  and,  also,  that  upon  being 
brought  before  the  justice  defendant  oflered 
to  plead  not  guilty,  and  demanded  a  trial  by 
jury,  which  was  refused  by  the  justice,  and 
that  the  evidence  on  the  examination  did  not 
tend  to  prove  an  offense  not  cognizable 
by  a  justice.  To  this  plea  a  demurrer  was 
interposed,  which  was  sustained.  Defendant 
then  moved  to  quash  the  information  upon 
substantially  thu  same  grounds  set  up  in  the 
plea,  based  upon  his  own  affidavit,  that  of  the 
justice,  and  a  copy  of  the  complaint,  and  this 
motion  was  denied. 

OPINION. 

Held,  That  the  complaint  is  positive  in 
form  and  as  full  and  formal  as  required  in  an 
indictment,  with  nothing  on  its  face  to  indi¬ 
cate  that  it  was  upon  information  and  belief 
except  as  to  the  intent,  which  is  generally 
but  an  inference  to  be  drawn  from  facts  in 
evidence,  and  is  sufficient  to  give  jurisdiction 
to  issue  the  warrant ;  that  as  the  statute  re¬ 
quires  the  justice  to  examine  the  complaint 
on  oath,  though  not  to  take  it  down  in  writing 
or  insert  it  in  the  complaint,  it  will  be  pre¬ 
sumed  that  the  justice  made  such  examination 
and  drew  the  complaint  to  place  in  proper 
form  the  charge  of  the  offense  which  he 


thought  the  facts  elicited  tended  to  prove  ; 
that  the  object  of  such  examination  of  the 
complainant  is  to  ascertain  simply  whether 
there  is  sufficient  ground  for  bringing  the 
defendant  to  an  examination,  and  that  the 
purpose  of  the  examination  of  the  defendant 
is  to  determine  whether  there  is  probable 
cause  for  believing  him  guilty,  sufficient  to 
warrant  committing  him  for  trial ;  and  that 
no  stronger  evidence  can  be  required  for  issu-: 
ing  the  warrant  than  is  required  on  the  ex¬ 
amination  itself  ;  that  the  showing  here  was 
insufficient  to  show  that  the  justice  acted 
without  jurisdiction  in  issuing  the  warrant  ;i 
that  evidence  of  the  complaints  and  state-] 
ments  of  the  girl  at  the  time  of  the  alleged - 
oflense  being  admissible,  and  their  beingi 
no  showing  what  facts  were  stated  upon 
information  derived  from  her,  and 
such  evidence  having  a  tendency: 
to  produce  belief  in  the  mind  ol  the; 
justice  of  the  probable  guilt  of  the  prisoner, 
if  it  does  produce  such  belief  and  he  issues  his 
warrant  upon  it.  he  cannot  be  said  to  have  is- 
sueo  it  without  jurisdiction,  though  further 
evidence  would  have  been  more  satisfactory 
or  conclusive,  or  even  though  he  has  drawn, 
too  strong  inferences  from  it ;  that  it  is  ques-; 
tionable  whether  a  warrant  and  arrest  are 
necessary  prerequisites  to  a  valid  examination 
upon  an  offense  not  cognizable  for  trial  by  a 
justice  or  serve  any  other  purpose  than  to  en¬ 
force  the  attendance  of  the  alleged  oflender 
and  to  avoid  his  escape ;  that  the  offense 
charged  is  not  one  trialable  by  a  justice. 

It  was  claimed  that  the  evidence  on  the  sub¬ 
ject  of  intent  was  insufficient. 

Held,  That  the  evidence  was  sufficient  to 
present  a  fair  question  for  the  jury  and  upon 
which  they  might  properly  find  the  intent 
as  by  their  verdict  they  have  found. 

Objection  is  taken  to  the  charge  to  the  jury 
in  reference  to  the  age,  physical  development 
and  knowledge  of  the  girl  and  the  bearing  of 
these  facts  upon  the  question  of  her  resistance 
to  the  acts  of  the  defendant.  The  charge  on 
this  subject  is  given  at  length  in  the  opinion. 

Held,  That  the  charge  was  not  open  to  the 
objection  raised,  and  that  with  reference  to 
the  vuestion  of  resistance  and  the  extent  or 
effort  to  resist  in  such  cases,  it  is  very  proper 
for  the  jury  to  consider  the  age,  strength  and 
capacity,  mental  and  physicial,  of  the  person 
upon  whom  the  offense  is  alleged  to  have 
been  committed,  as  these  facts  appear  in  the 
evidence. 

The  charge  proper  was  prefaced  by  some  re- 
marus  at  considerable  length,  of  a  somewhat 
extraordinary  character,  which  are  given  at 
length  in  the  opinion  upon  the  subject  of  the 
principles  which  should  guide  them  in  the 
trial,  and  to  which  defendant  excepted. 

Held,  That,  though  these  remarks  had  no 
legitimate  bearing  upon  the  duty  of  the  jury, 
they  had  no  tendency  to  prejudice  the  de¬ 
fendant,  but  were  rather  in  his  favor  of  the 
two ;  that  the  fair  interpretation  of  what  was 
said  on  this  subject  is  that  the  jury,  though 
satisfied  from  the  evidence  that  the  defendent 
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Is  guilty  of  the  oflense  charged,  are  at  liberty, 
1  especially  if  they  are  satisfied  he  must  have 
i  undergone  mental  suffering  or  remorse  for  his 
.  act  and  that  he  wouid  not  again  commit  such 
offense,  to  disregard  their  oaths  and  acquit 
!  him. 

Judgment  on  the  verdict  directed. 

CHANCERY  —  T  E  S  T I M  O  nr  Y — 
CREDIBILITY  —  TECHNICAL 
RULES  OP  NO  USE  IN  DE¬ 
TERMINING  CREDIT  OP 


Adams  Wakeman  vs.  Robert  Akey.  Ap- 
■  peal  in  chancery  from  St.  Joseph  Circuit. 
Opinion  by  Campbell,  J. : 

STATEMENT. 

This  bill  was  filed  to  f'  reclose  a  mortgage 
given  by  defendant  to  Mark  H.  Wakeman 
as  guardian  of  certain  minor  heirs.  Mark  H. 
Wakeman  died  June  10,  1866,  and  complain¬ 
ant  succeeded  to  the  guardianship.  No  dis¬ 
pute  arises  except  as  to  a  payment  of  fSOO 
which  defendant  claims  he  made  to  Mark  on 
June  1, 1866.  No  receipt  was  given,  no  en¬ 
try  was  made  by  the  payee  in  any  book  or 
memorandum  which  he  left  behind  him,  and 
no  money  was  deposited  or  found  which 
could  have  belonged  to  such  a  payment. 
The  proof  depends  entirely  on  the 
testimony  of  defendant  and  of  one  Mattison, 
and  upon  some  corroborating  facts  from  two 
other  witnesses.  Defendant  and  Mattison 
both  swear  positively  to  the  payment.  The 
matter  depends  upon  the  credit  to  be  given  to 
this  evidence.  The  court  below  decreed 
against  it.  Mattison  was  impeached  without 
any  supporters,  and  the  defendant  is  im- 
j  peached  by  some  and  sustained  by  others. 

I  Complainant  testified  that  he  called  on  de¬ 
fendant  in  the  ensuing  fall  for  payment  and 
i  asked  him  for  the  back  interest,  and  de- 
I  fendant  professed  his  inability  to  pay  it,  but 
;  proposed  to  complainant  to  extend  the  time 
a  year  longer  and  he  would  pay  ten  per  cent, 
interest  on  both  principal  and  accrued  Interest, 
and  that  it  was  not  until  the  fall  of  1867 
that  the  claim  of  payment  was  set  up.  No 
attempt  was  made  to  cross-examine  him  on 
these  facts.  The  circumstances  surrounding 
the  alleged  payment  are  given  at  length  and 
are  quite  out  of  the  usual  course  of  such 
transactions. 

OPINION. 

Held,  That  in  determining  the  force  of  tes¬ 
timony  no  technical  rules  can  be  of  much 
service ;  that  the  question  is  one  of  the  actual 
effect  upon  the  belief  and  judgment  of  the 
tribunal  weighing  the  facts ;  that  much  re¬ 
spect  is  due  to  the  opinion  of  the  court  below 
who  is  presumed  to  have  more  or  less  knowl¬ 
edge  of  the  witnesses ;  that  the  failure  ta 
cross-examine  complainant  has  some  bearing 
against  the  defendant ;  that  on  the  whole  facts 
the  proof  of  the  payment  is  not  sufficiently 
convincing  and  the  evidence  preponderates  the 
other  way  ;  that  defendant’s  story  is  contra¬ 


dicted  and  is  improbable  ;  that  his  credit  is 
not  such  as  to  overcome  these  proofs,  and  his 
story  is  told  too  curtly  to  enable  any  one  to 
look  into  the  circumstances  or  to  try  it  by  the 
usual  tests ;  that  in  a  case  when  fullexplaina- 
tions  are  needed  a  bold  assertion  is  not  con¬ 
vincing. 

Decree  affirmed  with  costs,  and  cause  re¬ 
manded  for  further  proceedings. 


CRIMINAL  LAW-INFORMATION 
—DESCRIPTION  —  TIME,  HOW 
ALLEGED- VARIAN  CE-PRAC- 
TICE— EVIDENCE— CHARGE 
TO  JURY— KNOWLEDGE- 
INTENT  —  EVIDENCE  — 
PROSTITUTION. 


The  People  vs.  Moses  Saunders.  Excep¬ 
tions  from  Recorder’s  Court  of  Detroit. 
Opinion  by  Campbell,  J. : 

STATEMENT. 

Respondent  was  convicted  under  the 
statute  (Comp.  L.,s.  7702)  of  letting  a  dwel¬ 
ling  house  “knowing  mat  the  lessee  intended 
to  use  It  as  a  place  of  resort  for  the  purpose 
of  prostitution  and  lewdness.”  The  informa¬ 
tion  was  objected  to  as  not  describing  the 
precise  localuy  of  the  dwelling,  and  objection 
was  also  made  to  the  proof  of  a  lease  dating 
back  more  than  a  year  before  the  time  set 
forth  in  the  information. 

OPINION. 

Held,  That  the  description  of  the  locality 
was  sufficiently  precise.  It  was  as  precise  as, 
under  the  common  law,  was  required  in 
burglary  or  arson,  and  nothing  more  shouid 
be  required  under  this  statute. 

Held,  That  as  to  the  admisission  of  the 
lease  when  a  date  is  not  given  as  a  matter  of 
description,  the  practice  has  allowed  the  time 
to  be  alleged  without  any  reference  whatever 
to  the  truth.  The  variance  here  was  not 
such  as  to  affect  the  legality  of  the  proceeding  . 

The  lease  having  been  proved  by  the  lessee, 
she  was  allowed  under  objection  to  state  the 
amount  ot  the  rent. 

Held,  That  all  the  terms  of  the  lease  were 
competent. 

In  charging  the  jury  the  court  allowed  them 
to  consider  the  amount  of  the  rent  as  having 
a  bearing  on  the  probabiltty  of  such  a  rate 
being  paid  except  for  improper  purposes. 

Held,  That  this  was  error,  as  there 
was  no  proof  introduced  to  make  a  standard 
of  compensation,  and  it  would  be  aangerous 
to  leave  juries  at  liberty  to  derive  conclusions 
based  upon  nothing  but  conjecture. 

Objection  was  made  to  the  introduction  of 
evidence  that  the  lessee  was  a  woman  of  ill 
repute  and  had  kept  houses  of  ill  repute,  and 
that  girls  seen  in  the  house  were  reputed  to 
be  prostitutes. 

Held,  That  the  respondent  could  not  be 
lawfully  convicted  without  evidence  of 
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some  act  which  comes  within  the  statute.  It 
was  necessary  in  this  case  not  only  to  prove 
the  intended  and  actual  use  of  the  dwelling 
for  unlawful  purposes,  but  to  show  that 
respondent  knew  that  it  was  so  intended 
m  when  he  first  leased  it.  This  testimony 
J  was  all  relevant  and  therefore  properly  re- 
^  eeived.  But  an  error  was  committed,  how- 
S  ever,  in  permitting  a  conviction  when  there 
was  no  evidence  of  the  main  tact.  I'he  testi- 
y  mony  tended  to  show  nothing  more  than  the 
jj  evil  repute  of  the  lessee  and  of  other  women 
Ch  who  had  been  seen  in  the  house.  There  was 
^  no  evidence  that  men  resorted  there  at  all. 
fl  The  statute  does  not  punish  the  letli'  i  of 
;j  houses  to  bad  characters.  It  is  the  u  e  of 
H  the  house  and  not  merely  the  repute  of  its 
inmates  which  the  statute  is  aimed  at.  It 
the  letting  is  shown  to  be  with  the  distinct 
understanding  that  the  house  is  to  be  used 
for  unlawful  purposes,  proof  of  actual  use 
might  be  necessary.  But  here  there  was  no 
such  proof. 

Conviction  set  aside  and  a  new  trial  granted. 


EJECTMENT-CONSTITUTIOISrAL 
IiAW  —  EXEMPTION  -  HOME¬ 
STEAD-EVIDENCE-MISJOIN¬ 
DER— EOEECLO  SUEE-PKE- 
SUMPTIONS— ELECTION- 
BURDEN  OF  PROOF. 


Moses  H.  Amphlett  et  al.  vs.  Daniel  B.  Hib¬ 
bard,  Jr.  Error  to  Ionia  Circuit,  Opinion 
by  Christiancy,  J. : 

'  STATEMENT. 

This  was  eiectment  for  a  small  lot  in  Ionia. 
It  was  tried  by  the  court  with¬ 
out  a  jury,  and  a  finding  of  facts 
and  law  was  filed.  The  facts  found  were,  in 
substance,  that  on  August  29,  1867,  John  W. 
and  Moses  H.  Amphlett  were  tenants  in  com¬ 
mon  of  the  premises,  each  holding  and  own- 
ing  an  undivided  half.  On  that  day  John  VY. 
and  wife  conveyed  his  halt  to  Moses  H.,  tak¬ 
ing  back  a  mortgage  on  the  whole  to  secure 
the  purchase  price.  This  mortgage  was  not 
signed  by  defendant  Amanda  E.,  wife  of 
Moses  H.  This  mortgage  was  regularly  fore¬ 
closed  in  chancery  and  sold  and  deeded  to 
plaintifl'  for  i4,200,  leaving  a  surplus  of 
$927  64,  defendant  Amanda  E  not  oeing  a 
party  to  the  suit.  Moses  H.  and  his  wife, 
Amanda  E  ,  at  date  of  said  mortgage,  and 
from  April,  1866,  had  occupied  a  portion  of 
the  premises  as  a  house,  and  so  occupy 
the  same  now.  At  date  of  said  mortgage 
there  was  a  two-story  building  on  the 
premises  24  by  70  feet,  with  an  addition  or 
leanto  in  the  rear  14  by  24  feet.  The  first 
story  was  occupied  as  a  crockery  store  by 
John  W.  and  Moses  H.,  and  the  second  story 
by  Moses  H.  and  family  as  a  home  ;  the  leanto 
was  used  partly  by  family  and  partly  for  store 
purpose  .  The  value  of  the  premises  then 
was  $6,000,  and  in  the  spring  of  1836  Moses 


H.  expended  $450  in  fitting  up  said  dwellin 
for  a  house.  The  defendants  claimed  a  homi^ 
stead  in  the  premises.  The  Circuit  Judg 
held  that  the  Constitution  only  exempted 
homestead  as  an  entirety,  and  not  a  part  o 
or  an  undivided  interest  in,  a  homestead,  an 
gave  judgment  for  the  plaintiff.  An  abstrai 
of  title  to  the  lands  was,  by  consent,  admitte 
in  evidence  to  have  swme  effect  as  proof  a 
though  the  original  conveyances  were  pi 
in  evidence,  the  defendant’s  counsel  objectin 
so  far  only  as  it  showed  a  conveyance  of  a 
Individual  half  of  the  premises  from  defenC; 
ants,  Moses  H.  and  wife,  to  Joseph  W 

Amphlett,  June  13lh,  1870,  and  recorded  tbi 
same  day.  It  is  assigned  for  error  that  th 
Circuit  Judge  erred  in  admitting  the  abstratl 
of  this  deed.  '  ■ 

Held,  That  this  objection  is  untenabh. 

This  deed  being  executed  subsequent  to  tr 
time  when  defendants  claim  their  homestea 
right  attailed,  had  a  direct  and  very  materiil 
bearing  upon  the  question  of  their  homestea 
rights.  I 

Held,  further.  That  the  wife  was  not 
necessary  party  to  the  foreclosure  of  the  mor 
gage;  and  as  to  the  undivided  half,  therefore 
lor  the  purchase  price  of  which  the  mortgagi 
was  given,  the  foreclosure  and  sale  were  t 
valid  and  effectual  as  if  the  wife  had  oeel 
joined. 

Held,  Also,  as  to  the  other  undivided  ha! 
the  questions  raised  became  immaterial  froi 
the  state  of  the  title,  as  the  defendants  at  tbi 
time  of  the  trial  had  conveyed  all  interei 
they  had  as  homestead  by  the  deed  to  Josep 
VY.  If  this  deed  had  been  specibcally  cot 
fined  to  the  half  purchased  of  Joseph  W 
it  could  not  cut  off  any  homestead  right  th 
defendants  might  have  in  the  other  hal 
On  the  other  hand  it  limited  specificaliy  t 
the  other  half  then  by  this  deed,  and  the  pu: 
chase  price  mortgase  the  homestead  rigt 
would  be  cut  off.  But  the  conveyance  nc 
being  limited  specifically  to  either  half,  an 
as  the  burden  of  proving  a  homestead  rigt 
was  upon  the  defendants,  and  consequent! 
of  showing  that  the  deed  was  not  of  the  hal 
which  was  not  subject  to  tne  purchase  pric 
mortgage,  in  the  absence  of  any  evidence  o 
the  subject,  the  right  of  election  as  to  whic 
half  the  deed  shall  apply  would  belong  rathei 
to  their  grantee  than  to  the  defendants.  Bn 
the  deed  being  a  warranty  deed  the  presumj 
tion  would  be  that  they  intended  to  conve 
the  half  which  was  clear  from  or  least  liablj 
to  incumbrance.  The  defendants  therefori 
have  failed  to  show  any  homestead  rights  !■ 
the  premises. 

J  udgment  affirmed  with  costs. 

Albert  Ives  et  al.  vs.  Patrick  Tregeni 
Error  to  Superior  Court  of  Detroit. 

VYilliam  Patterson  vs.  Eichard  McRei 
Error  to  Oakland  Circuit.  Judgment  r« 
versed  with  costs  of  both  courts. 

VYilliam  Peet  vs.  Detroit  Novelty  VVorki  i 
and  James  Campbell  vs.  Augustus  Stainei  i; 
executor,  etc.  submitted  on  briefs.  t 
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The  People  ex  rel.  David  E.  Harbaugh  vs. 
she  Board  of  City  Canvassers  of  Detroit, 
flipplication  for  mandamus  to  compel  respond- 
imts  to  meet  and  canvass  the  votes  for  Police 
fostice.  On  presentation  of  the  petition  the 
ijourt  announced  that  the  application  seemed 
1,0  be  unnecessary  because  the  papers  presented 
.'ihowed  a  prima  facie  right  in  the  relator  to 
i;he  office,  and  the  object  aimed  at  by  the 
tipplisation  would  not  be  aided  by  issuing  of 
i.he  writ. 

j  The  following  cases  were  left  over  unde¬ 
cided  : 

i  John  B.  Dumont  vs.  John  Q.  Kellogg.  Er- 
:'or  to  Allegan  Circuit. 

!•  Henrietta  Demill  etal.  vs.  Port  Huron  Dry- 
Jock  Company  et  al.  Error  to  St.  Clair 
i^lircuit. 

'j  The  People  ex  rel.  Mathew  Wiley  vs.  the 
'lludge  of  Allegan  Circuit.  Mandamus. 

^  Willard  F.  Capen  et  al.  vs.  Sidney  P. 
'tevens  et  al.  Case  made  from  Kent  Circuit. 

Orville  J.  Miller  vs.  Marshall  Babcock. 
ijSrror  to  Kalamazoo  Circuit. 

Andrew  Olson  et  al.  vs.  Ezekiel  Morrison, 
tppeal  in  chancery  from  Muskegon  Circuit. 
Henry  P.  Lansing  vs.  Zephaniah  Sherman. 
rt(Crror  to  Clinton  Circuit. 

John  L.  Whipple  vs.  George  H.  Parker, 
u  error  to  Wayne  Circuit. 

Edward  McGunn  vs.  Arnold  Hamlin.  Ap- 
lefieal  in  chancery  from  Livingston  Circuit. 
Mark  McGraw  vs.  Thomas  Sturgeon.  Error 
0  Wayne  Circuit. 

Jonathan  T.  Bush  vs.  Jesse  Scott.  Error  to 
ilil'ackson  Circuit. 

reil  ' _ _ _ _ 


John  Clark  vs.  William  H.  Craig.  Appeal 
in  chancery  from  Wayne  Circuit. 

Robert  C.  Lyman  vs.  Pearce  Becannen. 
Error  to  Lenawee  Circuit. 

Robert  Blackwood  vs.  William  Brown. 
Error  to  Wayne  Circuit. 

American  Merchants’  Union  Express  Com¬ 
pany  vs.  Henry  T.  Philips  et  al.  Error  to 
Wayne  Circuit. 

James  Campbell  vs.  Augustus  Skinner. 
Error  to  Wayne  Circuit. 

Michigan  State  Insurance  Company  vs. 
Wm.  W.  Lewis.  Error  to  Lenawee  Circuit. 

Alfred  Warner  et  al.  vs.  Grand  Haven. 
Appeal  in  chancery  from  Ottawa  Circuit. 

Ira  B.  Adams  vs.  William  Hubbard.  Error 
to  Midland  Circuit. 

William  R.  Armstrong  vs.  John  D.  Elliott. 
Eriorto  Macomb  Circuit. 

Ira  C.  Lillibridge  vs.  Patrick  Tregent. 
Error  to  Superior  Court  of  Detroit. 

Sun  Insurance  Company  vs.  James  D. 
Earle.  Error  to  Kent  Circuit. 

James  D.  Earle  et  al.  vs.  Westchester  Fire 
Insurance  Company.  Case  made  from  Kent 
Circuit. 

Matter  of  appeal  of  Wm.  T.  Powers  et  al. 
Appeal  from  Recorder’s  Court  of  Grand 
Rapids. 

William  Smith  vs.  Zina  Lloyd.  Error  to 
Superior  Court  of  Detroit. 

Grand  Rapids  &  Bav  City  Railroad  Com¬ 
pany  vs.  Stewart  A.  Van  Deusen.  Error  to 
Bay  Circuit. 

The  People  ex  rel  Nathan  Shumway  et  al. 
vs.  Davis  D  Bennett.  Quo  warranto. 

Alfred  Willar  vs.  the  People.  Error  to 
Saginaw  Circuit. 


II  ERRATA. 

i  These  abstracts  were  taken  from  the  reports  to  the  Detroit  Free  Press  by  Mr.  Hoyt  Post,  Supreme  Court 
ihi®Porter,  and  will  be  as  correct  as  any  can  be  without  a  longer  time  allowed  for  preparing  same. 
i!  Owing  to  the  haste  in  prep.aring  the  abstract  for  publication,  the  pages  were  not  corrected  by  Mr.  Post, 
*"f.nd  we  have  added  the  errata,  showing  all  er.ors  that  affect  the  sense  of  the  decisions.  We  trust  the  profes¬ 
sion  will  pardon  these  deficiencies. 

.I)l|2th  line  from  top,  left  column,  page  2,  after  the  words  shown  to,  should  be  him  instead  of  them. 

,,«7th  line  from  top,  right  column,  page  3,  the  word  claims  should  read  name. 

ij  Sth  line  from  bottom,  left  column,  page  5,  should  read  deduction  instead  of  decision, 

9th  line  from  bottom,  left  column,  page  5,  should  read  one  instead  of  on. 

3d  line  from  bottom,  left  column,  page  7,  the  word  sufficiencies  should  read  sufficiency. 
ll  3d  line  from  bottom,  left  column,  page  7,  after  the  words  of  the,  should  read  description  of  the  properly,  etc. 
all  3d  line  fr  )m  bottom,  right  column,  page  7  the  word  invalid  should  read  valid. 

rji  5th  line  from  bottom,  left  column,  page  8,  the  words  accordance  with  should  be  before  the  words  the  condi- 
j,  Hons  annexed  to  the  policy. 

4th  line  from  bottom,  left  column,  page  8,  the  word  interest  should  read  intent. 

6th  line  from  bottom,  right  column,  page  8,  the  word  imperative  should  be  inoperative. 
lH  3th  line  from  bottom,  right  column,  page  8,  the  word  same  should  be  before  right. 

I:*  4th  line  from  top,  right  column,  page  9,  the  word  being  should  read  been. 

Du  9th  line  from  top,  right  column,  page  10,  the  word  which  should  be  before  the  word  moneys, 
j-j  8th  line  from  bottom,  left  column,  page  10,  the  word  and  should  be  are. 

9th  line  from  top,  right  column,  page  10,  the  word  which  should  be  before  the  word  money. 
y  3d  line  from  bottom,  left  column,  page  10,  the  word  argued  should  be  urged. 

1 1*  0th  line  from  bottom,  left  column,  page  10,  the  word  a  should  be  before  the  word  Board. 

it  1st  line  from  bottom,  right  column,  page  13,  after  the  word  upon  should  be  the  word  him. 
ual  5tb  line  from  top,  left  column,  page  14,  the  word  proper  should  be  proposed. 

'  let  line  from  top,  left  column,  page  14,  the  word  admitting  should  be  admitted. 

|6th  line  from  bottom,  right  column,  page  14,  the  -woTd  points  should  be  counts. 

:3d  line  from  bottom,  left  column,  page  16,  the  word  question  should  be  questions. 

Sth  line  from  bottom,  right  column,  page  17,  the  words  soon  a  formed  should  be  soon  as  formed. 

Jth  line  from  bottom,  right  column,  page  17,  the  word  mode  should  be  requirements. 

9th  line  from  bottom,  right  column,  paee  18,  the  word  in  before  relator  should  be  by. 

2d  line  from  top,  right  column,  page  19,  the  word  execution  should  read  exception, 

2d  line  from  bottom,  right  column,  page  20,  the  word  all  before  notes  should  he  the. 

11  Tlth  line  from  top,  right  column,  page  21,  the  words  is  claimed  should  follow  the  word  declaration. 
tth  line  from  top,  right  column,  page  21,  the  word  operation  should  he  assertation. 
i  )th  line  from  bottom,  right  column,  page  21,  the  word  great  should  be  grant. 
irth  line  from  top,  left  column,  page  22,  the  word  not  should  be  between  have  and  been. 

'th  line  from  bottom,  left  column,  page  22,  the  word  covered  should  read  coerced. 

Id  line  from  bottom,  left  column,  page  23,  the  word  that  before  plainliff  should  be  the. 

1th  line  from  bottom,  right  column,  page  23,  the  word  put  should  be  drew. 
ith  line  from  bottom  right  column,  page  24,  the  word  when  should  be  where. 
ith  line  from  top,  right  column,  page  25,  the  word  sentiment  should  be  detriment. 

Ith  line  from  top,  right  column,  page  25,  the  words  court  in  before  the  word  affirmance, 


18th  line  from  the  bottom,  left  column,  page  25,  the  words  light  of  the  before  the  wOrd/acJ*. 

17th  line  from  bottom,  right  col.,  page  28,  after  the  word  ascertain  should  read  the  purchase  but  not  upon  ttj 
16th  line  from  bottom,  right  column,  page  28,  the  word  not  should  he  between  did  and  comt.  I 

6th  line  from  bottom,  left  column,  page  30,  the  word  complaint  should  be  complainant.  ■: 

6th  line  from  top,  right  column,  page  31,  the  tvord  when  should  read  where. 

22d  line  from  top,  left  column,  page  32,  the  word  necessary  should  be  unnecessary. 

13th  line  from  top,  right  column,  page  32,  the  word  individual  should  he  undivided. 

S6ih  line  from  bottom,  page  32,  right  column,  the  word  a  should  be  between  as  and  homestead. 

25th  line  from  bottom,  right  column,  page  32,  the  word  it  should  he  if. 
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SUPERIOR  COURT  BLANKS. 

32S  Declaration. 

51 S  Notice  of  Trial, 

52S  Note  of  Issue. 

191  Decree  of  Divorce  without  Custody 
of  Minor  Children. 

193  Affidavit  for  First  and  Second  Con¬ 
tinuance. 

196  Affidavit  for  Setting  Case,  day  certain. 
198  Declaration  in  Ejectment. 

209  Commission  to  take  Testimony. 

215  Affidavit  of  Regularity. 

227  Writ  of  Replevin. 

228  Writ  of  Garnishment. 

229  Report  of  Amount  Due. 

233  Declaration  in  Replevin. 

234  Decree  for  Divorce  a  virculo  pro  con- 

fesso,  with  custody  of  minor  chil¬ 
dren. 

235  Subpoena. 

236  Cognovit  in  assumpsit. 

237  Plea  of  Non-assumpsit  with  Notice  of 

Set-off. 

238  Summons. 

239  Attachment. 

243  Capias  ad  Respondendum. 

248  Exechtion. 

249  Affidavit  of  Garnishment. 

250  Order  pro  confesso — Amount  due  on 

Mortgage. 

261  General  Order  pro  confesso. 

263  Order  pro  confesso  —  Payments  all 

Due. 

264  Injunction. 

270  Chancery  Subpoena. 

271  Commission  to  Take  Testimony  in 

Chancery. 

272  Register  in  Chancery  Certificate. 

273  Affidavit  for  Writ  of  Attachment. 

274  Notice  of  Pendency  of  Suit. 

282  Tax  Bill  of  Costs  in  Chancery. 

283  Order  for  Copy  of  Bill  and  Notice. 

294  Clerk’s  Assessment  and  Reporting  of 

Damages 

295  Notice  of  Hearing  in  Chancery. 

296  Notice  of  Lis  Pendens. 

297  Attachment  against  Witness  for  Diso¬ 

beying  Subpoena. 

298  Declaration  in  Debt  on  bond. 


EIOHMONDS  &  BACKtFS’  '  * 


LAW  BOOKS. 


MICHiaAN  PUBLICATIONS. 


01 

01 


Cooley’s  Digest  of  Michigan  Reports,  1872..  $5  00 
“  “  “  interleaved,  7  00 

Green’s  Practice  (scarce) .  6  00 

Supreme,  Circuit  and  Superior  Court  Rules, 

1873 .  3  00 

Federal  Superior  Court  Rules,  1873  .  3  00 

Tiffany’s  Criminal  Law  (scarce),  1870  . 

Tiffany’s  Justices’  Guide,  June,  ’73  (scarce). 

Township  Laws .  1  50 

Territorial  Laws,  reprint,  1805  to  1825  .  4  60 

Sessions’  Clerks’,  Sheriffs’  and  Constables’ 

Guide,  1873 .  1  OOF 

Sessions’  Clerks’,  Sheriffs’  and  Constables’  ! 

Guide,  1873,  leather .  150f 

Michigan  Compiled  Laws,  1872  and  1873....  10  00  *' 

Michigan  Session  Laws,  1806  to  1873 .  | 

Michigan  Law  and  Chancery  Reports,  30  ’ 

vols . 172  00  f 

Harrington’s  Chancery  Reports,  reprint, 

1873  .  6  00 

W alker’s  Chancery  Reports . 14  00 

Douglass’  Reports,  2  vols . . . 14  00 

Manning's  Reports,  1st  Mich . . . 12  00 

Gibbs’  1st  or  2d  Mich . 14  00 

Gibbs’  2d  and  3d,  or  3d  and  4th  Mich.,  each 

®6.00 .  12  00 

Cooley's  1st  or  5th  Mich .  6  60 

Cooley’s  2d  or  Bth  M  ich .  5  60 

Cooley’s  2d,  4th  and  5th,  or  7th,  8th  and  Oth 

Mich  ,  each  85.50  .  17  50 

Cooley’s  oth  or  inth  Mich .  6  00 

Cooley’s  7th  or  ilth  Mich .  6  50 


Cooley’s  8th  or  12th  Mich .  6  00, 

Meddaugh’s  1st  or  13th  Mich .  5  00 


Jennison’s  1st  to  6th,  14th  to  18th  Mich., 

each  85  .  26  00 

Clark’s  1st  or  19th .  4  60 

Clark’s  2d  to  4th,  20th  to  22d  Mich.,  each 

$3.50  .  10  60 

Post’s  1st,  2d,  3d  and  4th,  23d  to  26th  Mich., 
each  $3 .  12  00 


Walker’s  Chancery  Re¬ 
ports  and  Gibbs’  1st  La-w 
Reports  will  be  reprinted 
soon. 


WE  HAVE  THE  EXCLUSIVE  SALE  OF  THE 

Geographical  Survey  of  the  Upper  Peninsula 


2  vols..  Iron  and  Copper  Region,  with  maps _ _ 

1  voL,  Iron  Region  only,  with  maps _ 

ARE  NOW  READY  FOR  SALE. 
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RICHMONDS  &  BACKUS’ 

CATALOGUE  OF 

.AW  BOOKS 


i  BBOTT’S  Prac.  in  U.S.  Courts.  1871.  2v.  00 

Abbott’s  Prac.  under  Cede  Proced.  Prep. 

)bott’s  Forms  of  Pleadings-  1864.  2Vols. ..  12  00 
jbott’s  Forms  of  Conveyneg.  4th  ed.  '66.  i  v.  600 
jbott’s  Digest  of  Corporations.  Royal  8vo.  ’68  10  00 

jbott’s  National  Digest.  5  vols .  37  50 

3bott’s  Digest.  6  vols.  5  vols.  printed . 48  00 

jbott’s  Legal  Remembrancer.  1871 .  2  75 

abott,  Smith  &  Stevens  on  Insurance.  In  prep. 

Dbott  (Chas.)  on  Shipping.  In  preparation.. 

dams  on  Ejectment.  New  ed.  in  press . 

dams’  Equity.  6th  Am.  ed.,  1874.  1  vol.... 

ddison  on  Contracts,  1873 . 

ddison  on  Torts.  London  print.  1870.  4th  ed. 
ddison  on  Torts.  Abridged.  lamo.  1870... 
merican  Leading  Cases.  5th  ed.  1871.  2  v. 

(nerican  Reports.  10  vols . . 

ngell  on  Carriers.  4th  edition.  1868 . 

ngell  on  Limitations.  5th  edition.  1869 . 

ngell  on  Water-Courses.  6th  edition.  1869.. 
ngell  &  Ames  on  Corporations.  9th  ed.  1871 
ngell  &  Durfee  on  Highways.  2d  ed.  1868.. 

ppleton  on  Evidence,  i860 . 

rchbold’s  Criminal  Pleading.  8th  ed.  In  prep, 
rchbold’s  Civil  Pleading.  2d  ed.  1838 
ustin’s  Jurisprudence.  London.  ’68.  ; 
very  &  Hobbs’  Bankruptcy.  1868 . 

^ACON’S  Abridgment 


i860. 


vols 

Bagehot’s  English  Constitution.  In  prep, 
ainbridge  on  Mines  and  Minerals.  1871. 
arbour’s  Chancery  Practice,  ist  vol.  out.... 

2d  and  3d  in  preparation . 

arbour  on  Parties.  1865 . 

arton’s  Suit  in  Equity.  1870 . 

assett’s  Criminal  Pleading.  1870 . 

ateman’s  Commercial  Law.  i860 . 

eaumont  on  Bills  of  Sale,  i860 . 

€ccaria  on  Crimes.  1872 . . 

eck’s  Med.  Jurisprudence.  13th  ed.  In  press. 

elknap’s  Probate.  1873 . 

enedict’s  Admiralty.  2d  edition.  1870... 
enedict’s  Treatise  Jusiice’s  Court.  5ihed.  '71 

enjamin  on  Sales.  2d  edition . 

ennett’s  Fire  Ins.  Cases.  1872-3.  2  vols  — 
ennett  &  H.  L.  Crim.  Cases.  2ded.  i860.  2 

est  on  Presumptive  Evidence . 

jcknill’s  Chvil  Practice.  Indiana.  1864.... 
icknill’s  Criminal  Practice.  Indiana.  1866 
igelow’s  Life  Ins.  Cases.  1871.  43  vols..., 

igelow  on  Estoppel.  1872 . 

igelow’s  Cverruled  Cases.  1873 . 

ingham  on  Descents.  1870 . 

ingham  on  Infancy  2d  ed.  1849 . 

ingham  on  Sale  of  Real  Estate,  1872 . 

ishop’s  First  Book.  1868 .  ... 

ishop  on  Criminal  Law.  5th  ed.  1872.  2  vc 
•ishop’s  Cnm.  Procedure.  3d  ed.  1874.  2  vc 
•ishop  on  Marriage  and  Div.  5th  ed.  1873 
■ishop  on  Married  Women.  Vol.  1.  1871.. 


ishop  on  Statutory  Crimes.  1873 
ishop’s  Preced’ts  of  Indictments.  2  v.  In  press 

lissett  on  Partner^hip  1847 .  2  50 

Hackman  &  Mathews’  Malpractice.  In  prep. 

Ilackstone  Comic.  1870 .  2  50 

Hackstone’s  Comm.,  by  Chltty.  2  v.  1866...  7  50 

jjackstone’s  Comm.,  by  Cooley.  2  v.  1872...  1300 
ilackstone’s  Comm.,  by  Sharswood.  2  v.  1886  1000 
llackstone’s  Comm.,  by  Wendell.  4  v.  1858. 
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lack  well  on  Tax  'Pities.  3d  edition.  1869. 

lake  on  Corporations.  In  preparation.  . . 

lake’s  Legal  Time  Tables.  In  preparation. .. 


7  50 


Blanford  on  Insanity.  1870 . . .  3  00 

Bliss  on  Life  Insurance.  1872 .  7  50 

Bouvier’s  Law  Dictionary.  14th  ed.  1870.  2  v.  1200 
Bouvier’s  Institutes.  2d  ed.  1870.  2  vols....  12  00 

Boyce’s  Manual  U.  S.  Courts.  1869 .  6  50 

Bright  on  Husband  and  Wife.  In  preparation. 

Brightley’s  Bankrupt  Law.  1870 .  3  co 

Brightley’s  Leading  Election  Cases.  1871 .  7 

Broom  on  the  Common  Law.  1873 .  ^ 

Broom’s  Legal  Maxims.  7thAm.  ed.  1874....  7  50 

Brougham’s  Life  and  Times.  By  himself . 

Brown’s  Forum.  1856.  2  vols .  8  00 

Browne’s  Digest  of  Divorce.  1872 .  5  50 

Browne  on  Frauds.  3d  edition.  1870 .  7  5° 

Browne’s  Med  Jurisp.  of  Insanity.  1872 .  4  50 

Browne  on  Trade  Marks.  1873 .  6  50 

Buchan’s  Lien  Law.  1868 .  2  00 

Bucknill  on  Criminal  Lunacy.  1856 .  i  50 

Bump's  Bankruptcy.  6th  edition.  1873....--  7  50 

Bump’s  Fraudulent  Conveyances.  1872.  .  7  50 

Bump’s  Internal  Revenue.  2d  ed.  1872 .  5  50 

Bunyon  on  Life  Insurance.  Phila.  1854 .  3  00 

Bunyon  on  Life  Insurance.  London.  1868....  ii  00 
Burlamaqui  Natural  and  Political  Law.  1832..  2  50 

Burrill  on  Assignments.  2d  edition.  1858....  7  50 

Burrill  on  Circumstantial  Evidence.  1859 .  7  5° 

Burrill’s  Law  Dictionary.  2d  edition.  1866...  1000 

Butler’s  Lawyer  and  Client.  1871 .  i  00 

Byles  on  Bills.  6th  Am.  edition.  1873 .  6  50 

Batchelder  on  Manufacturing  Corporations....  3  00 

Browning  on  Marriage  and  Divorce.  1872 .  5  50 

Bisphami  s  Law  of  Notice.  In  press . 

Bispham'5  Principle  of  Equity.  In  press . 

Baldwin  on  the  Constitution .  i  75 

Bassett  on  Partnership .  2  50 

Blackburn  on  Sales . i  25 

Brightley  on  Costs .  2  50 

Blatchford’s  Prize  Cases .  7  50 

Blydenburgh  on  Usury .  3  50 

Browne’s  Civil  and  Admiralty  Laws.  2  vols...  12 

Benedict’t  District  Court  Reports.  3  vols .  30 

Bryant  &  Stratton’s  Commercial  Law .  6 

Bassett’s  Criminal  Indictments .  4 

Bonney  on  Evidence .  3 

Bonney  on  Railway  Carriers . 3 

Black’s  Reports.  2  vols.,  each .  6 

Brightley’s  Digest  of  Federal  Decisions.  2  vol.  13 
Brightley’s  United  States  Digest.  2  vols .  16 

CAMPBELL’S  Lives  of  the  Chancellor’s.  10 

vols.  i*mo . $25 

Campbell’s  Lives  of  the  Chancellors.  8vo.  8  vols 

Campbell  on  Negligence.  London.  1871 .  2 

<  ’aruther’s  History  of  a  Law  Suit.  1872 .  7 

Chitty  on  Bills.  13th  edition.  1868 .  8 

Chitty  on  Carriers.  1857 . ;  .  4 

Chitty  on  Contracts.  10th  edition,  i860 .  8 

Chitty  on  Pleading.  14th  edit.  1867.  3  vols.  16 

Clarke  on  Customs,  Revenue,  etc.  In  prepar’n. 

Cocke  Compar’n  of  Civil  and  Com.  Law.  ’71..  4 

Coke  on  Littleton.  1853.  2  vols  .  15 

Colby’s  N.  Y.  (.'riminal  Law.  1868.  2  vols -  15 

Coler  on  Municipal  Bonds.  1873.  2  vols .  10 

Collier  on  Mine>.  1853 . :  .  ^ 

Collyer  on  Partnership.  7th  edition.  Prep . 

Conkling’s  Admiralty.  2d  edii.  1857.  2  vols.  15 

Conkling’s  Treatise  U.  S.  Courts.  1870 .  8 

Cooley’s  Blackstone-  1870.  2  vols... .  13 

Cooley’s  Constnl.  Limitations.  3d  edit.  1874.  7 

Cord  on  Married  Women,  2d  edition  in  press. 

Cornish  on  PRreha-se  Deeds.  1856 .  i 

Coryton  on  Patents.  1855 .  3 

Cowen’s  N.  Y.  Criminal  Digest.  1889 .  7 

Cowen’s  Treatise  Justices.  5th  ed.  1870.  2  vols.  10 

Cox  American  Trade  Mark  Cases.  1871  .  8 

Crary’s  Prac. Special  Proceed’ gs.  3ded.  ’69.  2v.  15 
Crocker’s  Notes  on  Common  Forms.  2d  ed.  ’72.  4  75 

Crocker  on  Sheriffs.  2d  edition.  1871 .  7  50 

Curtis’s  Conyeyancer.  2d  ed.  1871 . .  225 

Curtis  on  Copyright.  2d  edition.  Preparing.. 
Curtis’s  Equity  Precedents.  4th  ed.  1869....  750 

Curtis  on  Patents-  3d  ed.  1874 . .  7  5^ 


All  Stationers  will  order  any  Law  Book. 
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Curtises  Commentaries  U.  S.  Courts.  1864....  6  50 

Cuiwen  on  Abstracts  of  Title.  1865 .  i  75 

Cushing’s  Parliamentary  Law.  3d  ed.  1866..  7  50 

Cushing’s  Manual  Parliamentary  Pract.  1866.  75 

Cushing’s  Roman  Law.  i  vol .  i  25 

Cobb  on  Slavery,  i  vol .  5  00 

Clifford’s  Probate  Guide .  2  50 

Curtis’s  Reports.  22  vols . no  00 

Cole’s  Municipal  Bonds .  .  10  00 

Daniel  on  Attachment,  (Virginia.  J  1869.$  4  50 
Daniel  on  Negotiable  Tnstmts.  In  press. 
Daniel’s  Chancery  Pi actice.  4thAm.  ed.  3  vols.  22  50 

Dart  on  Vendors.  New  York.  1851 .  6  50 

Dart  on  Vendors.  London.  1870.  2  vols .  23  50 

Davidge  &  Kimball’s  Internal  Revenue.  1871.  7  50 

Dayton  on  Surrogate.s.  4th  edit.  Preparing.. 
Dean’s  Medical  Jurisprudence.  2d  ed.  1865..  4  50 

Devereaux’s  Kinne's  Blackstone.  1870 .  4  00 

Devereaux’s  Kinne’s  Kent.  1868 .  4  00 

Dicey  on  Parties  to  Action.  Preparing . 

Dillon  on  Municipal  Corporations.  1872 .  ii  00 

Dixon  on  Average.  1867 .  5  00 

Dixon  on  Marine  Insurance.  2d  ed.  1866 .  5  00 

Dixon  on  Shipping.  2d  edition.  1869 .  5  00 

Domat’t  L  ivil  Law.  4th  ed.  1861.  2  vols....  15  00 

Drake  on  Attachment.  4th  edition.  1874 .  7  50 

Duer  on  Marine  Insurance.  1845.  2  vols .  15  00 

Dunlap’s  Paley’s  Agency.  4th  edition.  1836..  5  50 

Dwarris  on  Statutes,  by  Potter.  1871 .  7  5° 

Dwight  on  Torts.  Preparing . 

Dwight  on  Charitable  Uses.  2  vols .  20  00 

DEN  on  Injunctions.  4th  ed.  Preparing 
Edwards  on  Bailments.  2d  ed.  Prep... 

Edwards  on  Bills  2d  edition.  1863 .  6  50 

Edwards  on  Brokers  and  Factors.  1870. ... -  2  00 

Edwards  on  Receivers.  Scarce . 

Edwards  on  Referees,  i860 .  7  5® 

Ekwards’  Pleasantries,  Courts  and  Lawyers. 

1867.  Scarce .  3  5*^ 

Elwell’s  Malpractice.  3d  edition.  1871 .  7  5^ 

Elwell’s  Law  of  Insanity.  Preparing . 

Elliott's  Debates  on  the  Constit’n  1866.  5  v.  20  00 

Ellis  on  Insurance.  1854 .  3  ^ 

Erskine’s  Speeches.  1870.  4  vols .  14  ^ 

Estee’s  Pleadings.  1870.  3  vols . net  20  00 

Edwards’  Juryman’s  Guide .  2  00 

Edwards  on  btamp  Act . 

Edwards’  Select  Cases . ^  5© 

FARRAR’S  Manual  of  the  Constit’n.  1872.$  3  50 

Farran’s  Bill  in  Chanoery.  1866 .  3 

Federalist.  By  Dawson.  1872.  Cloth .  2  50 

Federalist.  By  Hamilton.  1864 .  4  5° 

Fell  on  Guaranty  and  Suretyship.  3d  ed.  1872  6  50 

Ferrard  on  Fixtures.  1855.  Scarce .  300 

Fisher’s  Digest  of  Criminal  Law.  1871 .  7  5^ 

Fisher’s  Dig.  Pat., Trade  Mark  &  Copyright.  ’72  4  00 

Fisher  on  Mortgages.  Phila.  1857 .  400 

Fisher  on  Mortgages.  London.  1868.  2  vols.  20  00 

Fisher’s  Patent  Cases.  1867-71.  54  vols . 125  00 

Flanders’ Lives  and  Times  of  Chf  Justices.’sS.av  5  00 

Flanders  on  Fire  Insurance.  1871 .  7  5° 

Flanders  on  Maritime  Law.  1852 . 4  5© 

Flanders  on  Shipping.  1853. .  4  5° 

Foss’  Judges  of  England.  1870  . b  50 

Fox’s  Digest  of  Partnership.  1872 .  6  50 

Freeman  on  Judgments.  1873 .  6  50 

Fry  on  Specific  Performance.  2d  Am.  ed.  j86i  650 

AZZAM’S  Bankruptcy.  4th  edition.  1872.  6  50 

GAZZAM’S  Digest  of  B’krptcy.  1872.  2  v.  15  00 


Goddard  on  Easemenls .  5  50 

Gould's  Pleading.  4th  edition.  1861 .  5  oo 

Graham  &  Waterman  on  New  Trials.  3  v .  24  00 

Grant  on  Banking.  1857 .  3  5® 

Grant  on  Corporation . — - . 

Grapel  on  the  Roman  Civil  Law.  1857........  i  50 

Greening’2  Forms  of  Declarations.  Preparing. 
Greens  Practice.  Michigan .  6  00 


Greenleaf  on  Evidence.  12th  ed.  1874.  3  vols.  22  50 


Greenleaffs  Overruled  Cases  4th  ed.  1856--.  4  j| 

Greenleaf ’s  Testimony  of  the  Evangelists.  1847  7  ; 
Gross  Law  Dockets . $3  75  to  7 

HALE’S  Pleas  of  the  Crown.  1847 .  15  <i 

Halleck’s  International  Law.  1861 . 

Halleck’s  Mining  Laws  Spain  and  Mexico.  1859  7  i 

Halstead  on  Evidence.  2  vols .  10  < 

Hammond  on  Insanity.  2d  ed.  1867 .  i  ; 

Hanover  on  Horses.  1872 .  3  * 

Hare  on  Discovery  of  Evidence.  3d  Am.  ed,  ’50  3  < 
Hatch  on  Provisional  Remedies.  Preparing....  ! 
Hatch  on  Remedial  Writs  in  Equity.  Prepar’g 

Hawes’  Will  Case.  1872 .  6  c; 

Hawkins  on  Wills.  7^2  .  5  <’ 

Haynes’  Outlines  of  Equity.  1858 .  2  « 

Heard’s  Curiosities  of  the  Law  Reporters.  1871  i  * 

Hermann  on  Estoppel.  1871 .  7  *; 

Herrick’s  Town  and  Parish  Officer .  3  c 

Hey’s  Commercial  Digest.  1868 .  10  c 

Heyl’s  Duties  on  Imports  1871 .  3  c 

High  on  Injunctions.  1873 .  7  5 

Hildyard  on  Marine  Insurance.  1847 .  3  f 

Hill  s  Chancery  Practice .  7  « 

Hill  on  Fixtures.  2d  edition.  1871 .  2  c 

Htll's  Highway  Manual..--- . .  2  c 

Hill's  Probate  Guide .  5  o 

Hill  on  Trustees.  4th  American  ed.  1871 .  7  5 

Hilliard  on  American  Jurisprudence,  i  vol....  3  5 

Hilliard  on  Bankruptcy .  55 

Hilliard  on  Contracts.  1872.  2  voK .  15  c 

Hilliard  on  Injunctions.  2d  ed.  1869 .  75 

Hilliard  on  Mortgages.  4th  ed.  1872.  2  vols.  15  c 

H  illiard  on  New  Trials.  J874 .  7  5 

Hilliard  on  Sales.  3d  edition.  1869 .  7  5! 

Hilliard  on  Torts.  3d  ed.  1866.  2  vols....--  15  c 

Hilliard  on  Remedies  for  Tort.  1871.  2ded..  7  5; 

Hilliard  on  Real  Property.  4th  ed.  3  vols.  1869  20  c 

Hilliard  on  Vendors.  2d  ed.  1868 .  7  5 


Hindmarch  on  Patents . .  25! 

Hitchcock  on  Judicial  Sales.  In  preparation..  • 
HittcU’s  General  Laws  of  California.  1850-65..  10  Cj 


Hoffman  on  Chancery  Practice.  3  vols .  200: 

Hoffman's  Legal  Outlines.  1836 .  4  o 

Hoffman's  Legal  Study.  1836.  Scarce .  | 

Hoffman's  Provisional  Remedies.  1862 .  50. 

Holcombe's  Equity  Jurisprudence.^  1846 .  3  ol 

Holland  on  Fixtures.  In  preparation . 

Hopkins  on  Average.  London.  1868  .  75 

Hopkins  on  Marine  Insurance.  London.  1867.  7  s  i 

Horn  on  Deplomacy .  i  5 

Houston  on  Land  Titles .  3  o 

Houck  on  Liens.  1867 .  7  S' 

Houck  on  Rivers.  1868 . . .  3  5' 

Houston  on  Stoppage  in  Transitu.  London.  ’66.  4  o 

Howard  Reports,  18  to  24  . .  7  5' 

Hughes’  Equity  Draftsman.  4th  Am.  ed.  1861.  7  5> 

Hull  on  Township  Officers  . . 

Humphries’  Precedents.  1845.  2  vols .  8  o<; 

Hunter  s  Suits  in  Equity,  i860 .  i  5< 

Hurd  on  Freedom  and  Bondage.  2  vols .  10  ot 

Hurd  on  Habeas  Corpus.  1858 . .  .  7  S« 


Hurd  on  Homestead  and  other  Exemptions.  Prep. 

JAMESON  on  Judicial  Sales.  Preparing... 
Jarmin  on  Wills.  5th  ed.  Preparing.... 

Jenkins’  Clerk  Assistant .  4  ot 

Jeremy's  Equity  Jurisdiction.  2d  Am.  ed.  1840  4  oc 

Jones’  Introduction  to  Legal  Science .  2  oc 

Joyce  on  Injunctions.  1872  London.  2  vols...  22  5c 

KENT’S  Commentaries.  Vol  I.,  for  use  of  col¬ 
leges . ^5  oc 

Kent’s  Commentaries.  12th  ed.  1874.  4  vols.,  20  oc 

Kent’s  Commentaries,  Abridged . 3  ^ 

Kerr  on  Discovery.  Preparing . 

Kerr  on  Injunctions,  Herrick,  1871 .  7  SC 

Kerr  on  Receivers,  Bispham,  1872 .  4  5° 

Kerr  on  Fraud  and  Mukah  Bunrp .  6.0c 

Kerr's  Students’  Blackstone .  3  oc 

Kelly  on  Usury....... .  *  5® 

King  on  the  Constitution . 


Use  Riclimoiids  &.  Backus’  Blanks  and  prevent  errors. 
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LANGDELL’S  Select  Cases  on  Contracts..  7  50 
Langdell’s  Select  Cases  on  Sales.  1872..  7  50 


Lathrop  on  Damages.  Preparing..... . 

Law’s  Digest  of  Patent  Cases.  1870 .  8  00 

Law's  Patent  Laws.  1870 .  2  50 

Law’s  United  States  Courts.  1855 .  6  50 

Lawyers’  Common-Place  Book .  4  00 

Lawyers’  Common-Place  Bk,  or  Index  Rerum.  4  00 
Leake  on  Contracts.  Am.  ed-  in  preparation. . . 

Lester’s  Land  Laws.  1860-70.  2  vols .  12  50 

Lewin  on  Trusts.  3d  Am.  edition  1858 .  5  50 

Lewis  on  Law  of  Notice.  Preparing . 

Lindley  oniPartnership,  i860 .  6  50 

Littlejohn  &  Blatchley's  Fire  Ins.  Digest  2d  ed.  7  50 

Lowell  on  Decisions . 6  50 

Lubes’  Equity  Pleading.  2d  edition.  1846....  3  00 

MACNAMARA  on  Nullities.  1855 .  i  50 

Maine's  Ancient  Law.  1871 .  2  50 

!May  on  Insurance.  1873 .  7  50 

,Mayne  on  Damages.  Philadelphia.  1857 .  3 

!Mayne  on  Damages.  London.  1872 _ 8  00 

!McCall’s  Form's.  3d  edition . 5  50 

Metcalf  on  Contracts.  1867 .  4  50 

Milford's  Chancery  Pleadings,  Tyler.  In  prep., 


Montesquiem’s  Spirit  of  Law.  2  vols,  cloth....  6  00 

Moore  on  Abstracts.  1853 .  i  50 

Morris’  (Miss.)  State  Cases.  1872.  2  vols .  ao  00 

Morris  on  Replevin.  3d  edition.  1869.... -  5  00 

Morse  on  Arbitration  and  Awards.  1872 .  7  50 

.  Morse  on  Banking.  1870 . 6  00 

Morse  on  Famous  Trials . 2  25 

Moses  on  Mandamus.  1866 .  8  50 

Myers’  Kentucky  Codes.  1867 .  7  50 

EWMAN'S  Kentucky  Pleading.  1871....  7  50 

Norman  on  Patents.  1853 .  2  50 

^North’s  Probate  Practice . .  6  00 

^Nott’s  Mechanics’  Lien  Law.  1S56 . 4  00 

LIVER’S  Conveyancing  1853 .  4  ^ 

Oliver’s  Precedents.  8d  ed.  1851 .  4  00 

'^Olney'-  Cal.  Code  of  Procedure.  2d  ed.  1873.  5  00 

iOlney  on  Appeals.  In  preparation . 

^Opinions  of  the  Attorneys  General.  12  vols,_.  24  00 
^Ordronaux’s  Medical  Jurisprudence.  1869....  4  00 

PARKER’S  Civil  Practice  Act  1870. ..net  6  50 
Parker’s  Digest  Cal.  Reports.  ’60-68.  2  v..  20  00 
Parsons  on  Contracts.  6th  ed.  1874.  3  vols....  22  50 

'Parsons  on  Notes  and  Bills.  1862.  2  vols .  15  00 

Parsons  on  Marine  Insurance.  1868.  2  vols...  15  00 

Parsons  on  Partnership.  2d  edition.  1870 .  7  50 

Parsons  on  Shipping  and  Admiralty.  1869.  2  v.  15  00 
Parsons  on  Mercantile  Law.  2d  edition.  1862.  7  50 

Parsons’  Laws  ef  Business.  1870 .  4  25 

Paschal’s  Annotated  Constitution.  1868 .  2  50 

Peachy.  Marriage  and  Family  settlement.  Pre. 


Perkins  on  Arbitration  and  Awards.  Prep.... 

Perry  on  Trusts  and  Trustees.  2d  ed.  In  Press,  7  50 
Phillimore  International  Law.  1854  7-  3  v,  in  2.  ii  00 
Phillips  on  Evidence.  5th  American  ed.  1867.  24  00 
Philips’  Stat.  Jurisdiction  of  Sup.  Court  U.  S..  5  00 

Philips  on  Insurance.  5th  edition.  1867 .  15  00 

Phillips  on  Liens.  In  Preparation.  2  vols . 

Phillips’  Practice  in  U.  S.  Supreme  Court.  ’72.  5  00 

Pollack  on  Production  of  Documents.  1853...  i  50 

Poison’s  Law  of  Nations,  i860 .  i  50 

Pomeroy's  Constitutional  Law.  1868 .  5  00 

Pomeroy’s  Municipal  Law.  1864 .  5  00 

Pomeroy  on  Remedies.  In  preparation . 

Pothier  on  Obligations.  3d  ed.  1853..  2  vols.  10  00 

Pothier  on  Partnership.  1854 .  i  50 

Powell's  Analysis  of  American  Law.  1870 -  5  50 

Powell  on  Appellate  Proceedings.  1872 .  5  50 

Powell  on  Evidence.  Philadelphia.  1858 .  3  00 

Powell  on  Evidence.  London-  1869 .  6  00 

Ram  on  Facts.  2d  edition,  1870 .  5  00 

Ram’s  Science  of  Legal  Judgment.  1871  5  00 

^and  &  Furness  on  Poisons.  Preparing . 


Rawle  on  Covenants.  4th  edition  1873 . 

Ray’s  Med.  Jur.  of  Insanity.  5th  ed.  1871... 

Ray’s  Contribution  to  Mental  Pathology . 

Raff's  War  C'laimant’s  Guide . . . 

Redfield  on  Carriers,  Telegraphs,  etc.  1869... 

Redfield  on  Corporations.  Preparing  _ _ _ 

Redfield  on  Railways.  5th  ed.  1874.  2  vols.. 

Redheld’s  Railway  Cases.  1870-2.  2  vols . 

Redfield  on  Wills.  3d  ed.  1870.  3  vols . . 

Redfield  &  Bigelow's  Cases  on  Bills.  1871 . 

Redfield  &  Herrick  on  Civil  Pleading.  Prep.. 
Reeve  s  Domestic  Relations.  3d  edition..  1S62 
Reeve’s  Hist,  of  Eng.  Law.  1869.  3  vols,  cloth. 

Roberts  on  Admiralty.  1869 . 

Robinson’s  Practice.  Volumes  5  and  6  ..each 
Rockwell’s  Spanish  and  Mexican  Law.  1851.. 

Roper  on  Legacies.  2d  edition.  1858 . 

Roscoe’s  Criminal  Evidence.  6th  Am.  ed.  1866. 

Ross’  Leading  Cases . 

Rorer  on  Judicial  Sales . . 

Russell  on  Crimes.  8th  Am.  ed.  1857.  2  vols. 


7  50 
6  50 

3  00 

4  00 

6  50 

15  00 
15  00 
22  50 

7  50 

6  00 
18  00 


7  50 
15  00 
7  50 
12  00 
6  00 


e^ANDERRSonUses  and  Trusts.  2d  ed.  1868 

J  Saunders’  Bankruptcy.  1868 . 

Saunders  on  Negligence.  1872 . 

Saunders  on  Pleading  and  Ev.  6th  Am. ed. Prep. 

Sayler  on  Insurance.  Preparing . 

Schmidt’s  Civil  Law  of  Spain  and  Mexico.  ’51. 

Schouler  on  Domestic  Relations.  1870 . 

Schouler  on  Personal  Property.  1873 . 

Scott  &  Jarnagin  on  Telegraphs.  1868 . . 

Scribner  on  Dower.  2  vols . 

Scribner  on  Estoppel.  In  preparation . 

Searle  on  Extraordinary  Remedies.  Preparing. 

Searle  on  Habeas  Corpus.  Preparing, . 

Searle’s  Certiorari,  Mandamns,  Quo  Warranto. 

Searles  on  Prohibition.  In  Preparation . 

Sedgwick's  Stat.  &  Cons’l  Law.  2d  ed,  Prep. 

Sedgewick  on  Damages.  2d  ed.  1874 . 

Selwyn’s  Nisi  Prius.  Philadelphia.  ’57.  2  vols. 
Selwyn’s  Nisi  Prius.  London.  1869.  2  vols.. 

Seney's  Ohio  Code,  i860 . 

Sergeant's  (  onstitutional  Law.  2d  ed.  1830... 

Sessions  Manual  . 

Sharpstein’s  Digest  of  Life  Insurance.  1872... 

Sharswood's  Ethics.  3d  ed.  1869 . 

Sharswood’s  Lectures.  1870 . 

Sharswood  Blackstone.  2  vols.  1866 . 

Shearman  &  Redfield  on  Negligence.  2d  ed.’  70 

Smith’s  Chancery  Practice.  1842.  2  vols . . 

Smith  on  Contracts.  5th  edition.  i86g . 

Smith  on  Executory  Interest. . . . . . 

Smith’s  Landlord  and  Tenant.  1856 . 

Smith’s  Leading  Gases.  7th  Am.  ed.  ’72-3,  8  v. 

Smith’s  Manual  of  Common  Law,  1871 . 

Smith’s  Manual  of  Equity  Jurisprudence.  ’71. 

Smith’s  Mercantile  Law.  1865 . 

Smith’s  Probate  Law . . . 

Smith’s  Real  and  Personal  Property.  1858.... 
Snell's  Principles  of  Equity.  1868.  London.. 
Spence’s  Equitable  Jurisdiction.  1846-50.  2  v. 

Sprague’s  Decisions  U.  S.  Court . 

Starkie  on  Evidence.  9th  Am.  ed.  1869 . 

"tarkieon  Power . . . 

Stephens’  Pleading.  (Heard.)  9th  Am  ed.  1867 

Stephens’  Pleading.  (Tyler.)  1871 . 

Sterne's  Representative  Government.  1871.... 

Storer&  Heard  on  Abortion,  1868... . 

Story  on  Agency.  7th  ed.  1869 . 

Story  on  Bailments.  8th  ed.  1871 . 

Story  on  Bills  of  Exchange.  4th  ed.  i860. . . . 
Story  on  Constitution.  4th  ed.  1873.  2  vols... 

Story  on  Equity  Pleadings.  8th  edition.  1870. 
Story  on  Equity  Jurisprudence.  loth  ed.’7o.  2v. 

Story  on  Notes.  6th  edilion  1868 . 

Story  on  Partnership.  6th  edition.  1868 . 

Story  on  Conflict  of  Laws.  7  ed . 

Story  (W,  W.)on  Contracts.  5th  ed.  1873 . 

Story  (W.  W.)  on  Sales.  4th  edition.  1871 . . . 
Storrs  on  Libel  and  Privileged  Communications. 
Sugden  on  Powers.  10th  Am.  edition.  1856.. 
Sugden  on  Vendors.  8th  American  ed  1S61... 
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3  00 
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5  00 
7  50 
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15  00 
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15  00 

18  00 

6  00 

4  00 

2  50 

3  00 
2  00 
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7  50 
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8  50 

4  00 

19  so 
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6  00 
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7  50 
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6  00 

7  50 
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4  50 
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7  50 
7  50 
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13  00 
7  00 
15  00 
7  50 
7  50 
7  50 
15  00 
7  50 

10  00 
15  00 


All  Law  Books  can  be  had  of  Richmonds  &  Backus. 
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CATALOGUE  OP  LAW  BOOKS  AND  PERIODICALS. 


TAYLER'S  Law  Glossary.  8th  ed.  1869..  4  50 

Tayler  on  Wills .  5  00 

Tappan  on  Mandamus . 

Taylor  on  Landlord  and  Tenant.  6th  edition..  7  50 
Taylor’s  Med.  Jurisprudence.  See  Eng.  List. 
Thompson  on  r'rovisional  Remedies.  1867....  6  50 

Throop  on  Verbal  Agreements.  Vol.  I.  1870...  7  50 

Tidd's  Practice.  2  vols .  15  00 

Tiffany  on  Government.  1867 .  6  00 

Tiffany’s  Crimnal  Law.  Michigan . —  -  7  50 

Tiffany’s  lustice  Guide.  Michigan .  7  30 

Tiffany  &  Bullard  on  Trusts  and  Trustees.  '62.  7  50 

Tiffany  &  Smith’s  N-  Y.  Practice.  1864.  3  vols.  18  00 
Tillinghast  \  Shearman's  Practice  *65.  2  vols.  15  00 

Throop  on  Frauds.  2  vols . . 15  00 

5  00 
2  oa 
4  50 
7  50 
2  00 
6  00 
5  50 
3  00 
5  0° 
2  50 
5 

7  50 
7  50 

.  7  50 

i860 .  4  00 


1871 


Tomkins  &  Jencken's  Roman  Law.  1871. 
Towle's  Hist,  and  Analysis  of  the,  Coiist'n. 

Townsend  on  Commercial  Law. . 

Townshend  on  Slander  and  Libel.  2d  ed.  1872 
Townshend's  (N.Y.)  Summary  Proceedings.  '72 
Train  &  Heard's  Precedents  of  Indictments... 

Troubat  on  Limited  Partnership.  1853 . 

Trower's  Debtor  and  Creditor.  1861,- . 

Tudor's  Leading  Cases. . . 

Turner  on  I'awn.  London.  1866 . 

Tyler’s  xVmerican  Ecclesiastical  Law,  1866 . 

Tyler  on  Ejectment.  1870 . 

Tyler  on  Infancy  and  Coverture.  1868 . 

Tyler  on  Usury,  Pawns  and  Pledges . 


“UPTON  on  Tnade  Marks. 


It;  00 
7  50 


6  50 
2  50 

7  50 


7  50 

12  00 
12  00 
2  ^o 
7  50 


VAN  SANTVOOK’S  Equity  Practice.  2  v.  15  00 
Van  Santvoord's  Lives  of  Chief  Justices..  8  50 
Van  Santvoord's  Pleading,  3d  ed.  In  p. ess.... 

Van  Huythuyen’s  Equity  Draftsman . 

Vattell's  Law  of  Nations.  7th  edition.  1865..  4  00 

Voorhies'  N.  Y.  Code.  10  edition.  1873 .  6  00 

WALT’S  Justice  Treatise.  2d  ed.  '68.  2  v., 

Wait’s  (N.  Y.)  Code.  1841. . 

Walker's  Auierican  Law.  6th  edition.  1874...  7  50 

Wallace's  Report.  17  vols . each  6  00 

Warren's  Adventures  of  an  Attorney.  1873....  2  25 

Warren's  Duties  of  Attorney.  1872 .  3  00 

Warren's  (Ohio)  Criminal  Code.  1870 . 

Washburn's  Lectures.  1871 . . . 

Washburn  on  Easements,  3d  edition.  1874... 
Washburn  on  Real  Property.  3d  ed.  ’68.  3  vols.  22  00 

Waterman  on  Set-Off.  2d  edition.  1872 . 

Watermn  on  Trespa.ss.  Preparing.. . 

Webster's  Dictionary,  Unabridged . 

Wendell's  Blackstone,  4  vols . 

Westlake's  Private  International  Law.  1859... 

Wharton  on  Conflict  of  Laws.  1872 . 

Wharton's  Criminal  Law.  7th  ed.  1874.  3  vols  22  50 
Wnarton's  1  recedents  of  Indictments  1871.  2v  15  00 

Wharton's  Law  Lexicon.  2d  Am.  ed.  i860 _  7  50 

Wharton’s  Law  ot  Homocide.  2d  ed.  In  press. 

Wharton's  Law  of  Negligence.  In  press . 

Wharton  &  Stile's  Med.  Jui.  3d  ed.  3  v.  Prep  22  50 
Wheaton's  International  Law.  8th  ed.  1866.... 
Whitman  on  Patents  and  Copyrights.  1871.... 

Whittier's  Equity  Practice.  Preparing . 

Whittier  on  Guaranty  and  Suretyship . 

Wigram  6c  O'Haia  on  Wills.  1872 . 

Wilson’s  Digest  of  Parliamentary  Law.2d  ed.’6o 

Willard’s  Equity  Jurisprudence.  2857 . 

Willard  on  E.xecutors.  1859 . . 

Willard  on  Real  Estate.  1861 . . . 

Williams  on  Executors.  1859  2  vols . 

William's  on  Personal  Property.  4th  ed,  1872.. 
Williams  on  Real  Property.  4th  Am.  ed,  1872.. 

Williams  on  Torts.  In  press . 

Wills  on  Circumstantial  Evidence.  5th  ed.  *72.  2  00 

Withrow's  Corporation  Case.  2  vols  1872 .  15  09 

“  “  2d  vol.  in  press. . . 

Wolford's  Insurance  Statutes  1870.  2  vols...  13  00 

Woolrych  on  Waters  1853 .  3  00 

Woolsey's  Internatioaal  Law.  3d  ed.  1872....  2  50 

Word  on  the  Law  of  Nuisance.  In  press . 


5  00 


7  50 
2  50 
6  00 

5  50 

6  50 
15  00 

6  00 
2  00 


Yale  on  Mining  claims,  etc.  1867 .  7  50 

Yeaman’s  titudy  of  Government.  1871..  5  00 

ZABRISKIE'S  Land  Laws  1870 .  7  50 

Zinn's  Leading  and  Select  Cases  on  Trust,  6  50 


Leading  Cases. 

Allen’s  Telegraph  Cases  1873 .  $7  50 

American  Leading  Cases,  1871  2  vols.. .  .Net,  15  00 
Bennett's  Fire  Insurance  Cases.  1872-3.  2  vols.  15  00 
Bennett  &.  Heard's  L.  Crim.  Cases.  2d  ed.  ’69.  15  00 


Bigelow's  Life  Insurance  Cases,  3  vols . 22  50 

Bigelow's  Leading  Cases  on  Torts.  2  v.  Prep.. 

Brightley's  Cases  on  Elections.  1871 .  750 

Cox’s  American  Trade  Mark  Cases.  1872 .  8  00 

Fisher’s  Patent  Cases.  (Unreported.)  5  vols....  125  00 
Fisher's  Patent  Reports.  Preparing.  3  vols..  45  00 
Langdell’s  Select  Cases  on  Contracts.  1871....  750 

Matthews’  Leading  Railway  Cases.  Preparing. 

Morris’  (Miss.)  State  Cases.  1872  2  vols . 20  00 

Moulton  &  Johnson'z  Insurance  Cases.  Prep... 


Redfield  s  Am.  Railway  Cases.  1870-72.  2  vols.  15  00 

Redfield’s  Am.  Cases  on  Wills.  In  Prep . 

Redfield  &  Bigelow’s  L.  Cases  on  Bills  &  Notes  7  50 


Ross’  Leading  Cases.  1854-58.  3  vols .  12  00 

Smith’s  Leading  Cases.  7th  Am.  ed.  1873. ..i..  19  50 


Tudor's  Leading  Cases  on  Real  Property.  Prep. 
Tudor's  L.  Cases  on  Merc,  and  Mar  Law,  Prep 
White  ifcTudor's  L. Cases  in  Eq.4th.Am.ed.Prep 


Withrow's  Corporat’n  Cases.  Private  1872 .  7  50 

do  Municipal  Corp.  Cases,  i  vol .  7  50 


AMERICAN  PERIODICALS. 


Quarterlies. 

American  Law  Review.  Boston . $5  00 

Bench  and  Bar.  Chicago .  3  00 

Southern  Law  Review.  Nashville .  5  00 

United  States  Jurist.  Wa.shington . 3  00 

Monthlies. 

American  Law  Register.  Philadelphia .  5  00 

American  Law  Record.  Cincinnati .  5  00 

American  Law  Times.  Wnshington .  6  00 

The  Western  Jurist.  Des  Moines . 5  00 


Weeklies- 

Albany  Law  Journal.  Albany .  5  00 

American  Law  Reporter.  Davenport .  3  00 

Chicago  Legal  News.  Chicago .  3  00 

Legal  Intelligence.  Philadelphia- .  3  00 

Legal  Gazette.  Philadelphia . 3  00 

Pacific  Law  Reporter.  San  Francisco .  9  00 

Pittsburg  Legal  Journal.  Piftsburgh, .  300 

The  Law  News.  St.  Louis .  3  00 

Bankrupt  Register.  New  York . 10  00 


All  Lawyers  use  Riclimonds  &  Backus’  Legal  Blanks 


